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Report of the Non-Agricultural Land Enquiry Committee. 

Chapter I. 


We were appointed on the 1st August 1988 by TIis Excellency the 
Governor of Bengal to be a Committee: — 

“To investigate the rights of the tenants of non-agrieultural lands 
in the Province and to make recommendations as to what can 
be done to protect the tenants from eviction at the will of the 
landlords.” 

2. The Committee was composed of the non-official members named 
in the list appended, with the ilon'ble Member, Board of Revenue, as 
its President and the Special Land Acquisition Officer, 24-Rarganas, 
as its Secretary. Mr. W. IT. Nelson was the first President ami on 
his retirement 1 was succeeded by Mr. K. N. Blandy who continued 
as such when he became Chief Secretary in October 1940. 
Dr. Radha Binod Pal ceased to attend the deliberations of the Com- 
mittee after his appointment to the Hon'ble High Court in January 
1941 and has not signed this report. But by then our conclusions were 
to a great extent formulated and we wish to place on record our appre- 
ciation of the invaluable work that lie put in and the very great 
assistance which he rendered to us in reaching those conclusions. 
We also wish to acknowledge the able and conscientious manner in 
which our Secretary, Babu Dinesh Chandra Gupta, B.C.S., has carried 
out his duties and the extremely hard work put in by Babu Sudin 
Krishna Mukherjee, Head Clerk of Land Acquisition Office, Alipore, 
who is mainly responsible under our Secretary's guidance for the 
laries and analyses which figure as the appendices to this report. 

8. There have been in all 21 meetings of the Committee. The 
first was held on the 18th August 1988, at which it was decided to 
prepare a special reeord-of-rights with regard to non-agrieultural lands 
of (a) some typical subdi visional municipalities, and (//) some 
inofussil bazars and hats. In the second meeting lit* Id on the 20th 
August 1988, it was decided to prepare a record -of -rights of non- 
agrieultural lands at Diamond Harbour and Hingulganj in the 24- 
Darganas district, Oomilla in Tippera, Bhairab Bazar in Mymensingh, 
and Hili in the district of Dinajpur. Certain instructions were drawn 
up for the purpose and the work entrusted to a Settlement Kanungo 
under the control and supervision of the Director of Land Records and 
Surveys, Bengal. 

4. Simultaneously it was decided to circulate a questionnaire 
among public bodies. District Officers and important local organisa- 
tions for eliciting public opinion. A summary of the answers received 
to the questionnaire was circulated to members and also a summary of 
the reports of the Kanungo based on the record-of-rights. These are 
printed as Appendices A and B to this report. In the .subsequent, meet- 
ings the deliberations centred round the question of ameliorating the 
conditions of non-agrieultural tenants and certain recommendations were 
formulated by a majority at the 7th meeting of the Committee, but it 
Avas afterwards felt that it was premature to frame recommendations 



arid that the first requirement was to obtain a clear picture of the 
facts. At the eighth meeting of the Committee held on the 9th April 
J940 some of the members having expressed the view that the infor- 
mation obtained from the reeord-of rights were not sufficient for this 
purpose, a large number of Kabuli .vats were obtained at random from 
District Officers, zemindars and the managers of Wards’ Estate in 
different districts. These Ivabuliyats wore examined and analysed in 
the office of the Secretary to the Committee. This analysis also is 
printed as an Apjiendix C. After examination of these documents, it 
was unanimously decided at the tenth meeting held on the 1st June 
1940 to draft, on the basis of the materials available, a statement of 
the facts as found by the Committee and thus to comply with the first 
portion of the terms of reference, and then to proceed to the second 
stage of our task namely to consider what steps wore desirable to 
remedy such defects as this statement might reveal. 

5. As regards our method of procedure we recognized from the 
outset that our terms of reference, as published under Notification 
No. 15179L.1L, dated the 1st August 1988, while requiring us to 
“investigate the rights of the tenants of non-agri cultural lands in the 
Province" at the same time limited the scope of our recommendations 
to suggestions for protecting such tenants from eviction at the will of 
their landlords. 

(i. It will be recognised that the expression “tenants of noil-agri- 
cultural lands” is not easily definable. There is some difficulty in 
assigning any precise meaning to the term “noil-agricultural” quali- 
fying “ lands ". There may be “ leases for agricultural 
purposes," or leases otherwise than for agricultural purposes. 

There may he “lands used for agricultural purposes" or “lands used 
for purposes other than agricultural” irrespective of the purposes of 
the lease. There may again be lands capable of being used for agri- 
cultural purposes though not actually so used and lands not so capable 
at all. It is difficult to see which of these is intended to come within 
the description “lion-agricultural lauds”. So far as the existing law 
goes it concerns itself only with 1 lie “purpose of the lease” and not 
with the character of the land, and not often with its actual user. 

Chapter V of the Transfer of Property Act, for example deals with 

leases of immovable property. By its section 117 it takes out of its 

scope not at/ricull ural lands but “ leases fur agricultural purposes ” and 
it is now well settled that the Bengal Tenancy Act deals not with any 
particular kind of land but with leases for agricultural purposes. 

The Resolution itself publishing the terms of reference on the present 
occasion has not defined the term. This exact expression however has 
recently been defined by the Bengal Legislature for another purpose 
in the Bengal Non-Agri cultural Lands Assessment Act (Act XIX of 
1986) and the definition given in section 2(4) of that Act runs as 
follows : — 

“Noil-agricultural land means land which, at the time when an 
order is made under section 8 in respect of the land, is used 
for purposes not connected with agriculture or horticulture, 
irrespective of whether such land or any part thereof was 
originally leased for agricultural or horticultural purposes 
or not hut does not include — 

(a) a homestead to which the provisions of section 182 of the 
Bengal Tenancy Act, 1885 apply, 
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(b) subject to rules under this Act. the site of any mosque. 

temple, church or other place of public worship or of auv 
charitable institution, with the adjacent land appertain- 
ing thereto, 

(c) a burial ground or burning glial, 

(d) that portion of a tank when* water is stored or accumulates 

during any part of the year, 

(e) land ordinarily used for agricultural or horticultural 

purposes which is lying uncultivated, or 

(/) land in the district of Darjeeling, Jalpaiguri or (Chittagong 
which is used for purposes connected with the cultivation 
or manufacture of lea". 

7. This d (*tin it ion lias been considered b\ the Committee to he 
inapt for tin* purposes of the present enquiry and the Committee hat? 
adopted the following definition : — 

“Noil-agricultural land means land which is used for purpose.-* not 
connected with agriculture or horticulture, irrespective of the 
purposes for which such land or any part thereof was 
originally leased or land which is held on lease for purposes 
not connected with agriculture or liort ieulture irrespective ot 
its actual usei , but does not include — 

(tt) a homestead to which the provisions of section 1 82 of the 
Mongol Tenancy Art, 1885, apply, and 

(ft) land in the districts of Darjeeling, dalpaiguri or Chittagong 
which is used for purposes connected with the cultivation 
or manufacture of tea". 

S. The nature of the task undertaken by the Committee cannot be 
appreciated without a brief preliminary survey of the liistory of 
tenancy legislation and a description of the state of tin* law as >1 at 
present exists. Originally in determining the incidents of tin* legal 
relation constituted by leases of land no distinction was drawn between 
agricultural and non -agricultural tenancies and the principles appli- 
cable to the relation of landlord and tenant in England wen* held 
applicable in this country, wherever no precise rule regulating the 
subject could be drawn from the Hindu or oilier common law of the 
country and certainly where those principles of English law appeared 
to be equitable. In fulfilment of the obligations imposed on the (Jov- 
ernment by clause 1 of Article VII of the Permanent Settlement Regu- 
lation 1 of 1793 for the protection of the dependent talukdars raiyaD and 
other cultivators of the soil the fit-si effective steps were taken by the 
enactment, of Act X of 1859. J t was however only in the eighties of’ last 
century that a marked distinction in the treatment of the two classes 
of tenancies was made by the introduction of the Transfer of Property 
Act, 1882, and the Bengal Tenancx Act, 1885. The agricultural 
tenancies were carefully excluded from the operation of the Transfer 
of Property Act and for these agricultural tenancies the Bengal 
Tenancy Act, 1885, was enacted. To all intents and purposes the 
incidents of non -agricultural tenancies an* now governed by the 
provisions of the Transfer of Property Act and the Indian Contract 
Act — except so far as the Settlement of fair rents of such tenancies in 
Crown and Temporary Settled Private Estates is concerned, for which 
the Bengal Act XIX of 193b was introduced. 
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9. We have stated above that non-agrieultural tenancies are now 
controlled by the provisions of the Transfer of Property Act and the 
Indian Contract Act. The Transfer of Property Act came into force 
on the 1st day of July 1882. By section 2 of the Transfer of Property 
Act it is provided that nothing therein contained shall he deemed to 
affect — 

(h) any terms or incidents of any contract or constitution of pro- 
perly which are consistent with the provisions of this Act 
and are allowed by the law for the time being* in force; 

(c) any right or liability arising out of a legal relation constituted 
before this Act comes into force, or any relief in respect of 
any such right or liability. 


Consequently, lion-agricultural leases created before the 1st day ot 
July 1882 are not affected by the provisions of the Transfer of 
Property Act. 

Noil-agricultural leases created since the 1st day of July 1882 are 
governed by the provisions of the Transfer of Property Act. Provi- 
sions material for our present purposes are contained in Chapter Y of 
the Act, cspicially in sections 10G, 108, 109, 111 to 110. These provide 
among various other matters, for (/) the duration of leases (section 
100), (ii.) rights and liabilities of the parties (section 108), (Hi) deter- 
mination of leases (section 111). All these provisions are however 
subject to a contract to the contrary, and consequently it is always 
possible for a tenant to contract out of these rights and liabilities. 

10. In the absence of a contract or local usage to the contrary 
these tenancies are highly precarious. Leases for manufacturing 
purposes are terminable by six months’ notice and those for other 
purposes are terminable by fifteen days’ notice only. No ground for 
sueli determination need exist. A lease may also lie determined by 
notiee on various grounds as given in section 111. On the determina- 
tion of his lease a tenant is given [section 1()8(//)] a limited right 
to remove all things which he has attached to the earth provided that 
he leaves the property in the state in which lie received it. This right 
of removal may prove absolutely useless to a tenant who might have 
spent much in improving the land. Section 51 of the Act is scarcely 
of any avail to him in practice. 

11. Leases are obviously matters of contract. In cases where 
there are written leases the incidents of the tenancy and the rights 
and liabilities of the tenants are controlled by the terms of the lease. 
In respect of matters not covered by the w'ritten terms the provisions 
of the Transfer of Property Act will control in cases of leases created 
after the 1st day of July 1882. The position of tenants under leases 
prior to that date is even less secure. Briefly summarised, the position 
stands thus : — 

I . - Non-agrieultural leases of dates prior to the 1st day of J uly 
1882— 

(a) if there is any written lease — 

(/) will he governed by the terms of that lease (so far as these 
terms go) ; 

(ii) in respect of matters not covered by the terms of the lease 
will be governed by the then existing law; 
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(b) if there is no written lease — 

(/) terms of the contract will be sought, to be found out from 
long* course of conduct; 

(//) in the absence of any such contract — will be governed by the 
then law. 

[I. — Non-agricultural leases since 1st July 1882 — 

(a) if there l>e any written lease: (see section 107, Transfer of 

Property Act — there must be written lease in certain cases). 

(i) its terms, so far as they go, will control : 

(it) in the absence of a. provision in the written lease, tlie provi- 
sions of tlie Transfer of Property Act will govern. 

(b) if there be no written lease : — 

(/) when oral lease possible — terms of such oral contract will 
control : 

(ii) otherwise, provisions of the Transfer of Property Aet will 

12. It will be relevant to notice here that we had before us written 
leases of various dates and of various localities. A summary of the 
results of a more detailed analysis of these is given below. Many of 
these contain terms which render the position of the. tenants highly 
precarious. In some cases the tenants paid high premiums only to 
secure a lease terminable at the mere will of the landlords. We are 
however told that in spite of such precarious terms tenants are seldom 
disturbed and in most of the cases in spite of the express right, of the 
landlord to terminate the lease at his mere will, tenants have been 
allowed to remain undisturbed for several generations. Nevertheless 
though not perhaps extensively used tlie existence of these powers 
takes from the. tenants all security of tenure and, which is perhaps of 
even more importance, all sense of security. 

13. From tlie data collected and examined the following- classes 
of tenancies in respect of non -agricultural lands have been found — 

(I) Those created by written contracts — 

(A) with permanent mokarari incidents; 

(B) for specific, periods; and 

(C) without specification of the duration of the tenancy; 

(II) Those without written contracts but in possession of the tenant 
for — 

(A) a long period — 

(i) origin being unknown, 

(ii) origin known — 

(a) dating from before the Transfer of Property Act, 1882, 

(b) dating from after the Transfer of Property Act, 1882. 
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In either case — 

(i) the tenants having made structures of some description on 
the land; and 

(it) without such structures; 

(B) a short period. 

14. (1 ) Class /(A ). — It appears from the record-o I- rights and 

analysis of the Kabuliyats that these tenants have frequently to pay very 
high salami to the landlords in order to obtain these valuable rights. 
The conferment of such rights on the tenant is in every instance 
embodied in written and registered contracts. In consideration of a 
big sum the landlord surrenders in favour of the tenants all the rights 
normally exercisable l>y him. Such permanent mokarari tenancies are 
freely transferable and heritable, and the tenants are entitled to 
construct pucca structures, fell trees and utilise them. They are not 
liable to eviction at the will of the landlords. 

The percentages of permanent mokarari tenancies work out as 

1*11 !• i 1 1 << ' 1 j 


follows from the rocord-of -rights : — 

her cent. 

Com ilia Town ... ...22 

Ilili ... ... 5J 

Basudebpur ... ... -i 

Bhairab Bazar ... ... 11 

Diamond Harbour ... ... 9£* 

Mingulganj • ... ...Nil. 


(LI) (lass 1(C ). — -Incidents of tile tenancies of this class are now 
controlled by the provisions of the Transfer of Property Act and 
Contract Act. N on-agricultural tenancies are generally created on 
payment of salami Lor specific periods but these periods can always 
be extended with the consent of the landlord and usually on payment 
of fresh salami. In the district of Mymensingh contracts without 
specification of period preponderate. These contracts do not confer 
permanent rights in the land or fixity of rent and the tenants remain 
liable to eviction at ihe will of t lie landlord. The grounds on which 
the lion-permanent tenants are commonly evicted by their landlords 
are enumerated in paragraph 22 of this report. In evictions the 
general practice seems to l>e that a tenant is first summoned to the 
landlord’s kuteliery and asked to vacate the holding. In case of non- 
compliance lie is served with a notice to quit generally on the expiry 
of 15 days or one month as the case may he. A longer respite may 
be allowed if the terms of the lease so provide. If despite the service 
of quit-notice a tenant declines to give up possession of a holding 
recourse to ejectment suit is taken. 

The tenancies are non-trausferablc without the consent of the 
landlord. A large number of instances of transfers of such tenancies 
were recorded in the record-of-rights and in every case the transferee 
had to purchase recognition of ihe landlord either on payment of 
salami at varying rates or by agreeing to pay enhance men t of rent or 
both, and had to execute a new lease. In some cases the landlord 
altogether refuses to recognise the transferee. 
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Usually non-permanent tenants are not allowed to erect buildings 
without the consent of the landlord for which some amount of salami 
is charged. At Bhairab Bazar many tenants were permitted to 
construct pueea structures as a safeguard against fire, and theft, hut 
as will be seen the rates of salami charged here are extremely high. 
NY> instances have actually been brought to the notice of the Committee 
where a tenant was actually ejected for building such pucca structures 
on the land; evidently they preferred to pay the salami demanded. 

Several peculiar Kabul iyats known as “JDalani Kabuliyats” were 
obtained from the Mymensingh liaj. Under the terms of these 
Kabuliyats a tenant is entitled to construct pucca structures wdtliin 
a certain period — generally d years. Until the structures are built the 
tenant is treated as a tenant-at-will. On erection of the structures he 
acquires some sort of status but not so much as to protect him against 
eviction on any of the grounds described in paragraph 22. The tenancy 
is heritable and transferable but in case of transfer of the structures 
the landlord will have the ojdion to buy. The tenants are precluded 
from felling trees and utilising them except when it is essential for 
the construction of buildings. In this class of tenancy the rent remains 
fixed as long as the tenancy subsists and then* is no provision for 
enhancement. From an examination of these Kabuliyats it appears 
that notwithstanding the contracts being for unspecified periods and 
the tenants having paid salami the latter are not protected against 
eviction at the instance of tin* landlord on one or other of the grounds 
given in paragraph 22. 

(Ill) Class /(//). — This class of tenants takes settlement of the 
lands with or without salami for a limited period for a residence, 
a shop, or some such purpose 1 . According to tin* terms of flic leases 
they are required to vacate the lands on the expiry of the least* and 
even during* the currency of the leases are liable to eviction at the 
instance of the landlord on short notice. The tenancies are heritable 
but not. transferable without the consent of the landlord. Such consent 
is generally purchased on payment of salami. The translerees have 
to obtain the landlord's consent to the transfer on pain of eviction. 
The tenants are generally prohibited from erecting pucca structures, 
in some cases even a pucca plinth, and are permitted to do so only 
when salami is paid; flu* landlord is given the first option on the 
structures if these are sold. The tenants arc precluded Irom felling 
trees that stand on the land. In effect, they are no better than tenants- 
at-will except that their rents remain undisturbed during the currency 
of the lease. On the termination of the lease the land reverts to the 
landlord and if the tenant wishes to stay on he lias to obtain the land- 
lord’s consent and enter into a fresh agreement. 

(IY) Class 11(A ). — Here it must be remembered that before the 
Transfer of Property Act came into operation there was no statutory 
provision requiring written leases for the creation of permanent 
tenancies. The incidents of such tenancies can only he inferred from 
the facts, such as continued long possession of land from before* that 
Act, or construction of structures thereon, combined w;tb occasional 
inheritance and transfer. Reports obtained from some districts tend 
to show that a permanent right is never acquired except by a written 
contract and on payment of salami. When the origin of the tenancy 
is unknown long possession for residential purposes accompanied by 
the construction of substantial structures with undisturbed rent may 
lead to the inference of permanency. There are numerous reported 
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decisions on the point but they conflict and do not yield any general 
principle of great practical importance. 

Class I KB ). — These are governed by section 100 of the Transfer 
of Property Act and are terminable at short notice on either side. 

15. We shall now briefly consider the incidence of rents of different 
kinds of tenancies. The average rate of rent per acre has been calculated 
from reeord-of-rights of different places as below : — 



Ks. 

Ilingulganj (24-Parganas) 

... 291 

Diamond Harbour (24-Parganas) 

... 90 

Bhairab Bazar (Mymensingh) (permanent) 

. . . 227 

Bhairab Bazar (Mymensingh) (temporary) 

... 490 

Comilla (Tippera) (permanent) 

. . . 202 

Comilla (Tippera) (temporary) 

... 181 

Hili (Binajpur) (permanent) 

. . . 228 

Ilili (Dinujpur) (temporary) 

... 126 


Where a lion-agricultural tenancy is held directly under a proprietor 
the rate is much lower than where it is held under a tenure-holder or 
an under-tenure-holder. 

10. The rent payable for a non-agricult ural tenancy is generally 
controlled by the extent of Ihe demand for lands in the locality. In 
Diamond Harbour and TIili the market value of land is 100 to 200 
times the rent, in Bhairab Bazar generally 70 to 75 times and in 
exceptional cases 210 times; in C-omilla it is 200 to 200 times, the 
average market value* in the case of the permanent holdings being 200 
times the rent and in the case of temporary holdings 50 times. 

17. Analysis of Hie Kabuliyats shows the incidence of rent as 
follows : - — 

Per acre. 
Hs. a. p. 

Mymensingh (permanent) . . . . . . 34 0 0 

to 

80 0 0 

Do. (non-permanent) . . . . . . 30 9 9 

to 

75 0 0 

Bhairab Bazar (non-])ermanent) . . . . . . 477 4 0 

Bogra (permanent) . . . . . . 31 4 0 

Do. (non-permanent) . . . . . . 10 0 0 

Burdwan (permanent) . . . . . . 8 10 6 

15 10 6 

Do. (non -permanent) . . . . . . 200 0 0 

39 0 0 

Comilla (jiermanent) . . . . . . 25 7 0 

Do. (non-permanent) . . . . . . 032 0 0 

De Lawney Wards Estate (Tippera) (noil-permanent) . . 270 0 0 
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Per acre. 


Jlangpur (permanent) 

Do. (non -permanent) 

Jhamapukur Wards Instate (non-permanent) 

J)o. (permanent) 

Tagore Raj Wards Estate (permanent) 

Tarasli Wards Estate (permanent) 

Do. (non-permanent) 

Serasol Raj Wards Estate* (permanent) 

Do. (non-permanent) 

Midnapore Zemindary Co., Sikarpore (non-permanent) 
Do. Dumkol (non-|)ermanent) 

Hili (non-permanent) 


Rs. a. p. 

4 0 0 
77 6 9 
12 0 0 
16 0 0 
70 0 0 
255 5 0 
52 13 9 
110 4 9 
112 8 0 
31 0 0 

320 0 0 
34 6 0 


IS. Tlie special records-of-riglits show the average rate of salami 
as follows: — 


Hili 

Do. (Basudebpur) 

Diamond Harbour — 

Village Rain agar 
Village Madhabpur 
Village Dakshin Hazipur 
Hingulganj 
Bliairab Bazar 
Comilla 

19. i'rom the analysis of the 
of salami works out as follows: — 

Mymensingh (Muktagaehha Estate) — 
Permanent 
Non-permanent 


Per ac.r< 

Rs. 

9,951 

3,587 

1 ,272 
420 
884 
7,814 
12,992 
10,629 

Kabuliyats the average incidence 

Per acre. 

Rs. 

6,995* 
11,133 


•Those figures are surprising. It is at first sight anomalous that the uvorage salami 
paid for the non -permanent tenancies should bo bo very much higher than that paid for 
the permanent. There are however two reasons for this apparent anomaly. The one is 
that the permanent tenancies are for the most part of long standing and originated when 
the demand lor such holdings was not as great as it became later when the bazars, in which 
they are situated, becaino more fully developed and traders became anxious to pay a 
large premium even for temporary tenancies. The other explanation is that the salami 
charged for temporary tenancies is usually based not on the area but on the length of 
frontage to the site leased. A long frontage in a favourable position will command a 
very high premium, though the depth of the holding may be small. This naturally 
results in a very high rate per ocre which is the basis of comparison. 
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Per acre. 
Rs. 

Bhairah Bazar (non -permanent) . . 38,060 

Bogra (permanent) .. 1,275 

Do. (non-permanent) 

Bnrd wan (permanent) . . 572 

Do. (non- permanent) 

Rangpur (permanent) . . 263 

Do. (non-permanent) 

Tagore Raj Wards Instate (permanent) 4,782 

Tarash Wards Estate (])ormanent) . . 2,1 6 J 

Do. (non- permanent) 


In the district of Mymensiugh the Mymensiugh Eaj charged 
salami ranging from (i to 370 times the rents in granting permanent 
mokarari leases and 2 to 460 times of rents in respect of temporary 
leasers. At Bhairah Bazar tin* salami charged for teinponny leases 
works out at 11 to 6(1 times of the rents. In other districts no salami 
was charged for temporary leases. 

20. It will he seen from the foregoing iigures that the demands 
for salami are not regulated by any fixed standard but fluctuate 
according to the nature of demand for lands in the locality, the situ- 
ation of the holding within the locality and people's capacity to pay. 

21. Intrust, on arrears of rent . — No hard and fast rule exists in 
the matter of levy of interest, on arrears. The information obtained 
from a large number of Kabul iyats of different distriets is summarised 
below : — 



Permanent 


Name of district. 

holding. 

Per cent. 

Temporary holding . 

My me using h 

3i 

6 pies per rupee per month, at 
Re. 1 per cent, per month, at 
25 per cent. 

Bogra 

12J 

i per cent, per month. 

6 per cent. 

Burdwan 

2 

per month . 

1 per cent. 

12J per cent. 

Comilla 

. 

At Rs. 2 per month. 

Rangpur 

2 

per month 

2 pies per rupee per month. 
Rs. 3-2 as. per cent, per 
month. 

Jhamapukur Wards Estate 


12 J per cent., damage at 25 per 
cent. 
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Name of district. 

I)e Lawncy Wards Estate 


Tagore Raj Wards Estate 
Tarash Wards Estate 

Serasol Raj Wards Estate 


Permanent 

holding. Temporary holding. 

Per cent. 

. 2 Rs. 3-2as. per month, 

per month. 

2.5 Re. 1-0-8 per cent, per month, 
damage. 

At Rs. 12£ per cent., per month. 

1 Re. I per cent, per month, 
per month. 

2 Rs. 2 per cent, per month, 
per month. 


Midnapore Zemindary Co., Ltd. . . 25 per cent, damage. 

Dinajpur (Hili) . . . . . . 25 per cent. 


22. Reasons for eviction of the tenants. — (1) A tenant having 
permanent mokarari rights by contract is protected from eviction at 
the will of the landlord. lie can only be evicted by a decree of tlie 
Court when he defaults or when he renders himself liable for eviction 
Jor breaches of any specific terms of the covenant. Instances of such 
eviction are rare. 

(2) Other tenants may be ejected on any of the following 
grounds : — 

(i) that the landlord is in need of the land ostensibly for It is own 

use ; 

( ii ) that the tenant is considered undesirable by the landlord; 

(iii) that the tenant has broken a condition of the lease on the 

breach of which he is liable to be ejected; 

(iv) that the tenant has failed to renew the lease on the expiry of 

a term; 

(v) that the tenant has refused to pay the salami or enhancement 

of rent fixed by the landlord at the time of renewal; 

(vi) that the transferee or the auction purchaser of the tenancy 

has refused to pay salami for recognition. 


Chapter II. 

23. In the foregoing paragraphs we have endeavoured to supply 
an answer to the first part of the terms of reference and to give a 
picture of the present position as regards non-agrieultural tenancies. 
In this chapter we shall review briefly the disadvantages to which this 
class of tenantry is exposed. Their main grievances are that they are 
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largely at the merry of tlie landlord in respect, of the following matters, 
viz. : — 

(1) In the matter of settling the terms of a lease: According to 
them, there is nothing to limit or in any way to control — 

(a) the amount of Salami demandable for a lease; 

(b) the rate or amount of rent demandable for a lease; 

(r) the terms of renewal; 

(d) Ihe transferability or otherwise of the tenancy. 

(2) In the matter of its enjoyment : According to them their 
powers — 

(a) to erect any permanent structure on the property or 

(b) to effect any permanent improvement, are greatly restricted. 

They also complain of great difficulty in obtaining land for non- 
agri cultural purposes, and further difficulties in transforming agricul- 
tural holdings into holdings for non-agricultural purpose.**. The latter 
amounts to perversion of user and un such entails forfeiture of the 
tenancy. The. former touches the very inception of a tenancy and con- 
templates eireumstanees existing before any tenancy has come into 
being. It therefore falls outside the scope of our enquiry. 

24. As regards the item (J ) (r) and (d) above specified tie* matter 
is controlled by the contract between the parties and in the absence of 
any such contract, by section 108 (j) of the Transfer of Property Act. 
As the duration of non-agricultural tenancies is directly included 
within our reference we have given much thought to the question of 
transferability and our recommendations are designed to remedy what 
we consider the defects in the present law. 

20. As regards item (2) the existing law is to be found in section 
108 (p) and (//) of the Transfer of Property Act, which again is subject 
to any contract or local usage to the contrary. Thi> matter is speci- 
fically covered by our proposals. 

20. The difficulty, if any, in obtaining lands for non-agricultural 
purposes and the difficulty in transforming agricultural holdings into 
non-agricultural ones, again, touch the very coming into being of such 
a tenancy and themselves fall outside the scope of our enquiry. We 
shall however bear these in mind when giving shape to our recommenda- 
tions in respect- of existing tenancies. 

2T. We shall now endeavour to state what we consider to he the 
defects in the present position of the law. 

Of the various kinds of tenancies described in paragraph 13, it is clear 
that in respect of tenancies created by written contracts with permanent 
mokarari incidents [Class 1(A)] there is nothing which calls for 
criticism. 

28. The next class, tenancies created by written contracts for specific 
periods [Class 1(B)] lay the tenants open to the following 
disadvantages: — 

(a) the tenant is liable to eviction at the will of the landlord at the 
expiryof the term of his tenancy : (section 111 of the Transfer 
of Property Act). 
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(b) he is also liable to such eviction before the expiry of the term if 
lie is guilty of breach of any of the various terms which may 
be included in the contract. 

In either case, subject of course to the terms of the contract, he gets 
nf) compensation either for salami paid or improvements effected in the 
land. We understand that not infrequently such tenancies are allowed 
to continue after the expiry of the term by mutual consent without any 
fresh contract being entered into. The tenancies then become terminable 
by the landlord at short notice under section 111 of the Transfer of 
Property Act and the tenants again can claim no compensation. 

29. Class 1(C) tenancies, under written contracts for unspecified 
periods, are somewhat less secure than Class 1(B). By the operation of 
section 10b of the Transfer of Property Act, the duration of such a lease 
will he determined with reference to its purpose. A lease for manufac- 
turing purposes is deemed to be a lease for year to year, terminable by 
six months 1 notice expiring* with the end of a year of the tenancy. A 
lease for any other lion-agricultural purpose is deemed to he a lease from 
month to month terminable by fifteen days’ notice expiring* with the end 
of a month of the tenancy. These are also terminable by the landlord on 
breach of any of the written conditions. 

MO. It thus appears that in the cases of ('lass 1(B) and Class 1(C) 
tenancies the disadvantages to which the tenants are exposed arise 
almost, wholly from the conditions of the contracts themselves. It is 
I rue, as already pointed out, that the tenants enter into these contracts 
with their eyes open, but in many eases the proverb “beggars cannot 
be choosers” seems to apply, and it will have to be considered whether 
and, ii so, how tenants should be prevented from entering into 
contracts which are or may in certain events turn out to be inequitable, 
in this connection it should be remembered that land is a class of 
commodity of which the ownership has somehow passed into the hands 
of a limited number of people, though its user is essential for every 
living soul. There has thus arisen a monopoly condition in the matter 
of distribution of this very important commodity, essential for the 
existence of the people in general, ami the so-called freedom of contract 
is largely illusory. Land no doubt can become an object of property 
as anything else. But it differs from other things because it. is subject 
to the laws of natural limitation and does not enter into the category 
of goods which can be indefinitely increased. Freedom of contract in 
respect of such a commodity as land needs jealous watching. Further, 
contractual freedom is never considered as an absolute principle but is 
limited by motives of morality, public order, or social equity. There 
are many examples of equitable control in matters contractual. The 
legal prohibitions in all such cases tend to protect freedom itself 
against, dangers which threaten it in certain conditions of life. Law' 
should respect the freedom of contract np to the point w-here it becomes 
license and takes a position opposed to the principles of reason, justice, 
and the true interests of society which is composed of individuals. 
Reference to the history as to how' land came into few' hands will serve 
no practical purposes. But it is commonly believed that the origin 
of the present-day proprietorship in land in this province was smm; 
solemn error and that this solemnity has been allowed to prevail too 
long. 



14 


31. We now come to the tenancies without written contracts. As 
regards those of unknown origin or of known origin earlier than the 
year 1882, the main defect in the present position is the uncertainty 
of the view which the Courts will take of the incidents of the tenancy. 
The question here is whether it is desirable and possible to make the 
legal position more definite, e.g., by enacting that tenancies of this 
kind which can be shewn to have been in existence for more than a 
specified number of years shall be presumed to be permanent or 
transferable or heritable or all of these. 

32. Tenuneips without written contracts for a. long period 
originating after 1882 are governed by the Transfer of Property Act. 
Under that Act the tenancy for more than a year has to he the subject 
of a written contract. If the tenant does not insist upon a written 
contract, it may reasonably be held that lie lias no ground for 
complaint. On the other hand, the proverb “beggars cannot, be 
choosers" may apply here also. For example, a landlord ma\ refuse 
to give a eontraet but may verbally permit and even encourage a tenant 
to build a pueca dwelling house on the land on the verbal assurance 
that he will not be disturbed. Here again it lias to be considered 
whether any protection ought to be given and can be* given to the 
tenant and, if so, how. 

33. The last class of tenancy is a purely temporary arrangement 
for which the Transfer of Property Act itself does not require any 
written eontraet. These are entered into for temporary purposes, and 
it does not appear that in such eases any alteration in the provisions 
of the Transfer of Property Act is required. On the contrary it wdll 
be admitted on all bands that the position will be rendered intolerable 
both for the landlord and the tenant if all possibilities for such 
temporary arrangements are wholly denied. 


Chapter III. 

34. In the first chapter of this report we have tried to give a 
picture of present conditions and of the various types of tenancy now 
existing. In the second chapter we have examined the several dis- 
advantages to whieli the tenants of n on-agricultural lands are exposed. 
We shall now indicate f lie lines along which we consider that these 
disadvantages may best be removed or minimised. For this purpose 
we have divided these tenancies into four categories according to the 
objects for which the land is held or used and shall take under each 
^category the several different kinds of tenancy enumerated in para- 
graph 13 of Chapter l. Our four categories are as follow's: — 

(/) Those where the land is being used or held for residential 
purposes. 

( ii) Those where the land is being used or held for the purpose 
of business. 

(Hi) Those where the land is being used or held for the purposes of 
m anuf actur e , etc . 

(ir) Those where the land is being used or held for purposes other 
than those specified above. 
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35. The following* are our recommendations: — 

(i) tenancies where t lie land is being used or held for residential 
purposes : — 

(a) Purely temporary tenancies that are in existence for periods 

not exceeding one year with or without written contract 
[classes I (C) and il(/i)J deserve no consideration. The 
existing law is adequate. 

(b) Tenancies without contracts that were in existence prior 

to 1882 (the year of the introduction of tile Transfer of 
Property Act) [classes ll(A)(i) and (ii)(a) ] should be 
declared perm alien t, heritable and transferable. 

(c) Those without written contracts which liavt* come into 

existence after 1882 and have existed for more than one 
year ( class 11(A) (//)(b) ] should be made* permanent 
and heritable. Such tenancies should also he transferable 
hy sale or gift on payment of a reasonable landlord's fee 
for each transfer. In the event of a holding being 
transferred in whole or purl co-sharers and neighbours 
should have the* right of pre-emption, to avoid the induc- 
tion of undesirable elements. The tenants should 
he liable to eviction by the landlord only on the ground 
of substantial perversion of user, i.e., using the land for 
any purpose other than residential. 

((/) Those holding on written contract for unspecified periods 
in excess of one year [class 1(c) | as well as those holding 
over after the expiry of a period specified in a written 
lease with or without the landlord's consent should be 
given permanent heritable rights and the right to 
transfer subject to the safeguards set out in paragraph 
(r) above. 

(e) Those holding on written contracts for specified periods 
[class I (H) ] should at the end of the period be made 
permanent and heritable, and also transferable on pay- 
ment to the landlord of reasonable fees to lx? determined 
if necessary by a competent Court with the further 
safeguards set out in (r) above. 

3G. (i7) Tenancies where the land is being used or held for 
purposes of business: — 

(a) Those without written contracts existing from before 1882 

[classes 11(A) ( / ; and (?/)(n)J should be made permanent, 
heritable and transferable by sale or gift. The landlord 
slionld have the right of pre-emption at such price as may 
be considered reasonable by a competent Court, except when 
he has already consented to the transfer. The tenant should 
be subject to eviction for perversion of user or non-user for 
the purx>ose of the tenancy. 

(b) Those without written contracts which have come into 

existence after 1882 [class 11(A) (»)(&)] should be treated 
in the same way as (a) above. 
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(r) Those holding on written eon tracts for unspecified periods 
[class 1(c)] should be treated in the same way as (a) above. 

( d ) Those holding on written contracts for specified periods 
[class 1(B) | should enjoy rights similar to (a) above during 
the currency of the lease and on the termination of tho 
lease should have the right of successive renewals on fair 
and reasonable terms to be determined, if necessary, by a 
competent Court. This proposal follows the principles 
of the English “Landlord and Tenant ” Act of .1927. 

d7. (///) Tenancies where? the land is being used or held for the 

purposes of manufactures, etc: — 

Th ose in their several classes should be treated in the same way as 
tenancies where the land is held or used for the purposes of 
business [ (//) above], 

38. (/?') Tenancies where the land is being used or held for purposes 
other than those specified above: — 

These should generally be treated in the same way as class ( ii ) 
above, but some special safeguards may be* necessary in respect 
of religious endowments and the like. Fisheries too stand in 
a (*lass by themselves and we make no proposals in their regard 
as we understand that special legislation is contemplated in this 
matter. 

39. The foregoing recommendations should be applied to all 
tenancies both existing and future and we consider it important that any 
future contract which purports to save any of their effects shall he to 
that extent void — in common parlance parties should not be allowed to 
“contract out”. Subject also to the conditions which we have recom- 
mended for the several classes of tenancy we consider that tenants of 
non-agrieultural lands having heritable and transferable rights should 
have full right of user, for example in residential tenancies they should 
be at liberty to construct any kind of residence they like, to dig tanks 
and to cut down trees. 

40. Our proposals if accepted will, we feel, give the tenants of noil- 
agricultural lands new and valuable privileges but we are impressed with 
the necessity of providing some safeguard to prevent the growth of a new 
class of land monopolists, which is clearly likely to happen if these 
rights are not circumscribed in one vital respect. We feel that the 
right to grant sub-leases must he rigidly curtailed and for this purpose 
would have it enacted that the sub-lease in whole or part of any non- 
agrieultural land shall automatically annul any rights which a lessee 
may have acquired under our recommendations. 

41. We also desire to enter a caveat that certain exceptions to our 
proposals may be necessary. The kind of tenancies that we have in 
mind are those granted by industrial undertakings of lands not 
immediately required for the industry. These may require special 
consideration but we feel that this may well be left to the legislature to 
determine. Special provisions will also he necessary to cover tempo- 
rary leases such as we understand to be granted by the Calcutta 
Improvement Trust in the course of carrying out their development 
schemes. It will he clearty absurd that temporary leases of small 
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plots of land which may he granted in such circumstances should entail 
the acquisition of permanent, heritable and transferable rights or even 
the right to renewal. This might well defeat the whole object of the 
development scheme. 

42. in conclusion we recommend that if our proposals find accept- 
ance the Statute which embodies them shall he given specific application 
to all eviction cases which may be pending at the time of its enactment. 

*E. N. Hr andy. 

Preside tit. 

*1). (irPTA, 

Seen la rtf . 

* Audit. Latjf Biswas. 

Mn. Moiisin Alt. 

*S.\mirj)DiN Ahmed. 

*Mofizvddtn Aiimed. 

Audfl Tvartm. 

Audi t. Hamid ( •howdiu ky. 

*Md. Ihkauim. 

Hank c Beji art Mandol. 

1) khenj m an ATI i Das . 

*Simsm Kanto Actiahta Chowdiicuy. 

*TT\MlDt DD1N A TIMED. 

Moftzi ddin Ahmed (Dr.). 

f 4LCUTTA, 

The r>th Man VMl. 


"‘Signed subjoct to tho minute c»f dissent, annexed. 

Note . — The signature of lion’blo Dr. Kadha Binod Pal could not he obtained as he 
(•eased to attend the deliberation of the; Committee after his appointment to tho Hon’ble 
High Court in January 1941. 




Minute of dissent by Mr. E. N. Blandy, C.S.I., C.I.E., I.C.S., Chief 
Secretary to the Government of Bengal, President (Ex-officio). 

1 regret that I have* 1o differ from the views of the majority of my 
colleagues i n regard to two of the Comm ittee’s recommendations. 

In paragraph TT (/) (r) and (rf) it is recommended that tenancies 
for residential purposes which have been in existence for more than one 
Hear, the period of tenancy not being covered by a written lease, shall 
acquire permanent, heritable and, subject to certain conditions, trans- 
ferable status. This seems to me to be undesirable in the interest, of 
the tenant-class themselves because it will add to the difficulty, already 
a ground of complaint, which they will experience in obtaining residen- 
tial leases in future. The present generation will indeed benefit but 
at the expense of generations to come. ! can see no reason why 
tenancies of this kind should be more favourably treated than agricul- 
tural tenancies, and would put the period at not less than twelve years. 

In paragraph 3o(/)(r) of the report it is proposed to give similar 
rights to tenants holding on written contracts for specified periods when 
these periods are completed. This is indeed the logical consequence 
of the former reconmiendat ion jo which 1 am objecting, but apart from 
being undesirable in the interest of the tenant-class themselves, for 
landlords will in future only grant such leases at prohibitive salami, 
it is also unnecessary. The interests of the tenants will be adequately 
safeguarded if they are given the right of renewal as recommended for 
“business" tenancies in paragraph T(>(//)(Jh This follows the Tnited 
Kingdom's legislation to cover a similar problem. I feel that, my 
colleagues are .somewhat shortsightedly seeking to benefit a few of the 
present generation by sacrificing the interests of many in the future. 


Minute of dissent by Mr. D. Gupta, Special Land Acquisition Officer, 
Alipore, Secretary (Ex-officio). 

I fully associate myself with the views expressed by the President 
and have nothing to enlarge on it. 

Joint minute of dissent by Khan Sahib Hamiduddin Ahmed, M.L.A., 
Maulvi Abdul Latif Biswas, M.L.A., and Maulvi Mofizuddin 
Ahmed, M.L.A. 

We cannot subscribe to the majority view witli regard to their 
recommendations with respect to class 1(B) tenancies where the land 
is being used or held for purposes of business. It has been pointed out 
in Chapter I that this class of tenants take settlement of the lands with 
or without salami. 

The tenancies which originated without any salami and for specified 
period may not require any special protection. Instances are not rare 
wTiere such class of tenants have been allowed by the landlord to invest 
sufficient money for improvement of the lands they hold during the 
period of agreement. In such cases we feel that the recommendation 
made in paragraph 36(<7) is sufficient and it will safeguard the interest 
of those tenants. Those tenancies of class 1(B) as referred to above 
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which had been created on payment of salami but for specified period 
require special consideration. It is argued that the sanctity of con- 
tract should be observed and the tenants should keep themselves ready 
to sutler all the disadvantages which arise wholly from the conditions 
of contracts they themselves entered into with their eyes open. The 
arguments we have advanced in paragraph 30 of Chapter 1 do not in 
our opinion justify the majority recommendations with respect to this 
class of tenancies. There is no reason why the tenants who have paid 
adequate salami to get settlement of lands but was not a free agent in 
the written document- embodying the terms of contracts at the dictate 
of the landlords should sutler such inability for perpetuity. They arc 
to remain in suspense for all times to conn* and should he subject to 
successive renewals, ll may be said that t lie; majority recommenda- 
tions give them a right, c.g., the right of renewal which they do not 
possess now hut that do not give them the sense of security in the 
strictest sense of term. In that view ol the case some kind of perma- 
neney should lx* given to their rights. Hence wo recommend that 
tenants holding on written contract for specified periods [Class 1(B)] 
after payment of salami should enjoy rights similar to those as 
recommended in paragraph during the currency of the lease and 

on the termination of the saint 4 should acquire such rights permanently 
on payment of fair and equitable fee to the landlord to be determined 
if necessary by a competent court. 


Minute of dissent by Haji Safiruddin Ahmed, M.L.A. 

It is to be noted with regret that the recommendations suggested by 
the Committee regarding sub-clause (e) of clause 35, and sub-clause 
(d) of clause 3b, will in no way improve the conditions of the tenants 
coining under those two heads. They will have to renew their leases 
successively till eternity and acquire no better right than what they 
now possess. They will have to hold the land at the mercy of the land- 
lords. I think it is quite inequitable and unjust. My suggestion is 
that there should be some time limit (say for lit years) after which they 
will acquire similar rights as enumerated in sub-clause ( b ) of clause 
35; and sub-clause (a) of clause 30, respectively. 

So I sign this report subject to the note of dissent stated above. 


Minute of dissent by Khan Bahadur Md. Ibrahim, M.L.C. 

1. (/) As the landlords realised high premium and also high rent 

for a number of years 1 do not see any reason why on transfers the 
landlords should be entitled to any further fees. 

(//) Pre-emption by neighbour cannot be approved but should be 
discouraged. Neighbour may be undesirable as much as the new- 
comer. 

(</'/) Psing the land for any other purpose than residential has been 
turned to be substantial perversion of user. A residential house may 
be converted into a park, garden house and kept or preserved exclusive- 
ly for purposes of recreation, cannot be said to be substantial perver- 
sion of user and eviction of tenants on the ground does not seem to me 
to be sound and reasonable. Perversion of user must be defined in the 
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Act, winch is nothing- short of making the land quite unfit for the ^ ' 
purpose for which it was let out. 

2. Safeguards in the clause are to he modified in the light of 
observations already made. 

ii. Transfer of such tenancies may also be made by testamentary 
disposition. 

Except in the case of transfer to a co-sharer the landlord must have 
the prior right of pre-emption. A certain percentage, of the sale price 
should he declared as the landlord’s portion of the selami money. 

This will put a check to that arbitrary power of fixing a certain per- 
centage of the sale price as the landlord’s portion of the selami money 
and at the same time protect the landlord’s right of resumption by 
conceding in his favour a power of pre-emption, which provides also 
a further safeguard against fradulent under-estimation of the selami 
money. If such procedure he adopted there will be no necessity of 
going to the court for the purpose. 

Now it may happen that the landlords with same view may induet 
into the land some person without any settlement of rent. Such 
person may continue his possession by erecting houses thereon for 
some years. Thereafter he may incur displeasure of the landlords and 
as such lie may he liable to eviction. It is therefore necessary that 
some provision must he made to safeguard the interest of such person 
or persons. 


Minute of dissent by Maharaja Shoshi Kanto Acharya Chowdhury, of 
Muktagacha, M.L.A. 

My disagreement with the report of the majority is so great and so 
fundamental in character that 1 have to submit, a somewhat lengthy 
note of dissent. At the outset I wish to point, out that the report 
travels very far out of the scope of our reference. 

The recommendations of the majority affecting such matters as 
heritability and transferability of lease are wholly outside our reference. 


Paragraph 7 — Definition of Non-agri cultural Land. 

This definition in the report of the majority is too extensive. It 
covers, for instance, tenancies originally created for agricultural 
purposes hut not used for such purposes now. These tenancies are 
amply protected by the Bengal Tenancy Act. and no special legislation 
is needed for them. It also includes land which was originally taken 
for non-agricultural purposes though now used for agricultural and 
horticultural purposes. The purpose of our enquiry being to devise 
means for protecting from unreasonable eviction persons who either 
reside or carry on business or manufacture on the leasehold, the 
inclusion of land actually used for agricultural purposes though taken 
in some remote past for a non-agricultural purpose seems to me to be 
purposeless. 

1 would suggest, therefore, the following definition: “Non- 
Agricultural land means land used for purposes other than agricultural 
or horticultural to which the provisions of the Bengal Tenancy Act do 
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:»<>f apply, but does not include lands in t hi* districts of Darjeeling, 
Jalpaiguri, Chittagong- which are used for the purpose connected with 
the cultivation and manufacture of tea.” Tt also does not include — 

(/) Lease of land with structures erected hy the landlord or his 
predecessor. 

(/'/’) Lease of land appurtenant to any place of public worship or 
any charitable religious or educational institution or any 
place for the dis])osal of the dead. 


F undamvn tal Differences. 

The outlook of the majority is fundamentally different from mine 
in many respects. 

Firstly, the idea which underlies the entire report is that eviction 
is per sc an evil and that the law in so far as it allows eviction at all 
is defective. To this view-point I cannot subscribe. If the landlord 
is tt» enjoy his property rights he must have the right to evict the 
tenant on the termination of his lease or upon the happening of other 
events on which lit* now has ilic right to evict. Whimsical and 
capricious eviction hy the landlords which deprives the tenant of the 
reasonable expectation of continuing and impost's an exceptional 
hardship may Ik* an evil which would require a remedy, and what we 
art* really called upon to investigate is whether there exist such cases 
of hardship and unfairness on any large* scale so as to require a remedy. 

The evidence, placed before us makes out no such case, for it shows 
that, in the words of the majority report paragraph 12 “in spite of 
such precarious terms tenants are seldom disturbed and in most cases 
in spite of the express right of the landlord to terminate the lease at 
his mere will tenants have been allowed to remain undisturbed for 
several general ions* 1 . 

On this finding there is obviously no case for any special legisla- 
tion, far less for the drastic proposals of the majority. 

Hut. the majority think, nevertheless, that on purely theoretical, 
abstract and sentimental grounds there should still be legislation. 
Here again I entirely differ not only on the actual legislative projmsals 
made by them but aiso on their views regarding the conditions and the 
principles upon which legislative powers should at all be exercised. 

To the theoretical student of law as also to the administrator small 
defects and lacunae often appear in laws. But if the legislature is to 
busy itself in making laws from day to day as such small difficulty 
arises, such hyper-activity in law-making would create hopeless 
confusion and uncertainty. Recent amendments, for instance, of the 
Bengal Tenancy Act and the Agricultural Debtors Act have led to 
considerable uncertainty of this kind. Unless this evil Us to be 
magnified, legislation should not be undertaken unless a large and fairly 
widespread hardship is discovered in the course of the administration 
of the law. Such hardship does not exist in the present cases. 

An yet more fundamental difference in our respective outlooks is 
reflected in the observations of the majority in paragraph 30 on which 
are based their more drastic recommendations. There it is stated that 
land being a monopoly and being naturally limited the question of its 
distribution becomes a concern of the State. The implications of their 
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observations go oven further an<l implies a challenge to the institution 
of property in land itself. From this I most cordially disagree. 

To my mind property and sanctity of contracts are two cornerstones 
of social well-being, and no interference with either would work out 
good in the long run unless such interference becomes urgent for the 
greater well-being of the society. In the case before us there is no 
evidence of any paramount considerations of the well-being of the 
State and none to show that landlords are sitting upon their monopoly 
of land so as to exclude people who want to use it from getting il for 
reasonable terms. 

To the sentiment expressed in paragraph 30 of the report my first 
answer therefore is that the best interests of society are bound up with 
the protection of property and any measure of confiscation of legal 
rights of ownership would be detrimental to the interests of the State 
as a whole. 

In the second place the evidence before us negatives the supposi- 
tion that monopoly conditions prevail with regard to land. Owner- 
ship of land is so widely distributed among a multitude of landlords, 
most of them not big landowners, that the effeef of monopoly in 
eliminating competition does not exist at all. 

Thirdly, assuming that ownership in land itself is wrong and 
therefore everybody should have the right to use the land as be chooses 
without asking for permission of any owner or paying rent for such 
uses (though that point of view is ruled out for us by the terras of our 
reference and by the (Government of India Act) from that point of 
view the recommendations made in the draft proposals are as obnoxious 
tit least as the present law; for these proposals only create another 
class of owners and monopolists in place of the present landlords. 
They do not lead us to any socialist ideal but only shift the benefits 
of ownership from the present day landlords to the present day 
tenants. 

The result would be to create in the tenants of to-day a class of sub- 
proprietors and monopolists who will keep out and exploit future 
intending tenants as much as, and perhaps more than the present day 
landlords are supposed to exploit the tenants of to-day. 

In making our proposals we have to keep in view the fact that the 
tenants of to-day are not the only people who have an interest in a 
beneficent land policy. Generations of men hereafter will require land 
for all purposes. If under the influence of overflowing generosity to 
the tenants of to-day we make laws which would have the effect of 
making* acquisition of land for noil-agricultural purposes in future 
impossible except at a ruinous cost, it would be doing a lasting injury 
to future candidates for land which will far oul weigh any advantages 
we may give to the comparatively limited class who hold at present 
tenancy right to non-agrieultural land. 


The Historical Retrospect. 

With regard to the historical retrospect and analysis of existing 
conditions in non-agricultural leases in Chapter I of the majority 
report, I cannot say that the statement is actually incorrect in what 
it states except on one or two minor points. But the whole statement 
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is tendentious and highly coloured by a prejudice against the present 
land-system. The undercurrent of thought running through the whole 
survey is that the legislature has been very remiss in the past in allow- 
ing ejectment at all and that liability to ejectment of the tenant no 
matter for what reason, is per se an evil. 

The result is that the whole analysis is so arranged as to bring out 
the fact that in many cases the tenants are liable in law to ejectment. 
The expression “ejectment at the will of the landlord” has been Tised 
in several places in this connection which is far from an accurate 
statement. In every case notice has to be given and it. is well known 
that in ninety cases out of a hundred this notice is only the beginning. 
After that he has to sue for ejectment and seldom succeeds in getting 
a final decree* in less than two years and that decree usually gives the 
tenant a very reasonable length of time within which to remove. So 
that, to say that the landlord can ejeet at liis will or even on fifteen 
days’ or one month's notice is an illusion which does not correspond to 
facts. While tin* analysis puts in strong relief this liability to eject- 
ment at the instance of the landlord, it entirely throws into the shade 
the outstanding fact brought out by the enquiry that actual ejectments 
or even attempts to eject are extraordinarily rare. That, in my 
opinion, is a fact of far greater importance than a mere analysis of 
the legal position, for it means that the question of eviction of non- 
agrieultural tenants is not a problem of much immediate practical 
value. 


G rie ranees of tenants. 

In Chapter II the majority start with an enumeration of the 
grievances of the tenants. 

An examination of those “grievances” would show, however, that 
they are either no grievances in themselves or are not well-founded in 
fact . 

Thus, taking the grievances in the matter of settling the terms of 
a lease, apart from the fact that they are outside the scope of our 
reference, it is difficult to see how they can l>e grievances at all, as long 
as the proprietary right of the landlord is recognised. 

Although the majority report speaks in several places of “high” 
selamis and rents it nowhere pretends to lay down any standard on the 
basis of wbicli the “highness” or otherwise of these things are to be 
determined. No conceivable standard can be imagined by which one 
can say that a rate of selami or rent per acre is a fair selami or rent, 
nor can any rate lx* pronounced to lie high or low, without detailed 
consideration of the circumstances of each lease. The only reasonable 
standard is how T much the tenant can afford to pay for the advantages 
of the land and yet find it profitable. And the only practicable means 
of determining it is to leave it to the free judgment of the intending 
tenant himself. 

With regard to the second head of the grievances, viz., those in the 
matter of enjoyment, the facts established by the evidence are — 

(/) the tenant can acquire a right to raise permanent structures if 
only he chooses and is prepared to pay the price which, in 
almost all cases, is fixed by usage; and 
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(//) there is no restriction in fact on the tenants’ rights to make 
permanent improvements, as long as he does not seek to use 
such improvements as a means to get permanent rights on 
the sly . 

It the improvement consists of fixtures which he can remove, the 
Jaw gives him the right to remove them. If they are not removable, 
lie has himself to thank if lie cannot get full value for it, if he has 
been so unwise as to make permanent improvements on a precarious 
tenure. 

Moreover in most cases it would he found that the tenants who made 
the improvements on terminable tenures knew very well i hat they 
would have to leave, hut counted upon making and did make enough 
profit on it in the meantime. 

There is thus no room for any real “grievance’’ on these scores 
except the mere unreasonable grumbling of a man who chooses to take 
a precarious lease lmt would like to enjoy the advantages of a perma- 
nent one without paying for it. 


“Defects" in the Lair. 

I shall next deal with the alleged defects in the existing law referred 
to in paragraphs 28 et seq of the report. 

It seems to me ridiculous to speak of the things mentioned in sub- 
paragraphs (a) and (b) of paragraph 28 as defects in the law. Far 
from these things being defects, law would cease to he law and 
degenerate into a body of arbitrary ukases if it had not made these 
elementary provisions for the fulfilment of contracts. The law' says 
that when a man takes a lease of land for, say, five years lie has to go 
at the end of five years; and when he contracts that on breach of 
certain conditions the lease will terminate, he has to leave if he has 
broken these conditions. It is difficult to imagine a grievance in all 
this, nor is it easy to see why when a tenant takes a lease for live years 
on payment of gel ami for five years’ enjoyment lie should he entitled 
to compensation for the selami at the end of five years. 

The report further omits to mention that the courts have the pow T er 
to relieve against forfeiture for non-payment of rent and for breach 
of certain other conditions and also that they require strict proof that 
the condition which has been broken was not capable of remedy 
(sections 114 and 114A of the Transfer of Property Act). (These are 
points in the present law which are of the greatest weight in this con- 
nection.) 

The reason why these are considered to he defects in law is stated 
in paragraph 30. I have already dealt above, with the plea of mono- 
polistic conditions referred to in that paragraph. In addition the 
paragraph relies upon the saying “beggars cannot he choosers’’ and 
lays dow r n a lofty principle that freedom of contract should be respect- 
ed “up to the point where it becomes license and takes a position 
opposed to the principles of reason, justice and the true interests of 
society which is composed of individuals”. 

It is hardly worth while to expose the vacuity of these high-sound- 
ing phrases or the confusion of thought implied in different parts of it. 
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It is (Miou^li to say that these principles have no hearing 1 on the facts 
of the case. It is not a fact that the tenants of lion-agricultural hold- 
ings are as a rule beggars who cannot choose. Nor are they as a rule 
like poor and ignorant agriculturists who have to be protected against 
themselves. 

These statements would 1 m* seen to hi* singularly mal a propost 
against the background of the proposals actually made by the majority. 
In these they do not distinguish between the rich and powerful tenant 
and the poor, ignorant and weak. The millionaire or lawyer who takes 
a temporary lease and on whom the majority proposes to bestow a 
permanent tenancy as a bonus is assuredly not a beggar who cannot 
choose. Most of the town-dwelling tenants likewise who will benefit 
by these proposals are far from being such beggars. 

The lofty principle of breaking into contracts which degenerate 
into license or run contrary to the interests of society has unfortunately 
no application to the facts. 

1 may say in passing that the general proposition staled by the 
committee, to he accurate, should he put in a more positive form. 
Freedom of contract should always be respected, except where the 
circumstances show it to he contrary to graver public interests. Liglitly 
to interfere with freedom of contract would mean breaking down one 
of the main bulwarks of society. 

The same remarks apply more or less to the so-called defects 
referred to in paragraphs and d2. In the last ease, it is curious to 
note that the majority quietly convey the suggestion that wltere a 
landlord verbally permits a tenant to build a pucca, dwelling house on 
land held without a written lease, he would nevertheless have the right, 
to evict. The law, it is well known, is just the other way about. 
"Where the landlord stands by and lets the tenants build pucca. houses, 
and, more so, whore he has verbally made the representation mentioned 
lie would be stopped from challenging the permanency of the tenure 
unless Jit* can prove to tin* contrary. 


My Proposals. 

Before criticising the proposals of the majority I shall indicate my 
view of what is needed. In doing so I leave out of consideration the 
question as to whether the rent or selami for such tenancies are any- 
where excessive or burdensome on the tenants and confine myself to 
the questions which we have to consider, viz., whether the tenants 
suffer from capricious eviction and the further questions whether and 
how far any safeguards against eviction are necessary. We find that, 
on the evidence elicited by our enquiry there is no widespread grievance 
on the ground of unjustifiable eviction nor any circumstance which 
makes any drastic law necessary. But there may be cases in which the 
status of the tenant lacks precise definition and a few cases in which 
liability to eviction under the existing law may work great liardsrip. 

Of the various classes of leases, the following classes require no 
consideration : — 

( i ) Leases of land with structures on them, not erected by the 
tenant. 

(//) Permanent leases, created either before or after 1882. 
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(Hi) Leases to whirl] section IS 2 of 1 lit* Bengal Tenancy Act 
apply. 

(/>) Leases of land which are not used for the purpose of a dwelling 
house of a tenant himself. 

(v) Nor in my opinion is there any case for giving any relief from 
eviction to tenants who have deliberately taken a lease for a 
definite term, even though, on the termination of that lease 
they have not taken a fresh lease but preferred to hold over 
with freedom on both sides to terminate the lease with 
notice. To give a greater permanency to such leases would 
in many eases be a very doubtful blessing and may possibly 
turn out to be a burden which the tenant cannot shake off. 

The only case which deserves consideration is that of a lease in which 
the tenant has a dwelling house in which he resides. He may have a 
(qualified immunity from eviction as described below : — 

Where the tenancy is (A) either (/') for an indeterminate term, or 
<//) for a limited term which expired more than twelve years ago, and 
(JL has been used exclusively for the residence of the tenant and his 
family for not less than twenty years, with regard to (A) the tenant 
should have the option and the right to have permanent mokarari lease 
on payment of a premium at customary rates of selami and rent, except 
in the following cases: — 

(a) Where the landlord wants the land for his own use or for the 

use of his son or daughter, either immediately or after the 
lapse of some time. 

(b) Where the grant of such permanent lease would be inconsistent 

with good management of the landlord's estate or affect any 
scheme of the landlord for improvement of his estate. 

( c ) Where the tenant is proved to be a habitual defaulter or other- 

wise an undesirable tenant of the landlord. 

With regard to (B) the tenant should have similar permanent lease 
with the same exceptions and in either case if the tenant does not elect 
to take a permanent lease he would nevertheless not be liable to eviction 
except by suit on one of the following grounds: — 

( i ) on one month’s notice for non-payment of rent; 

( ii ) for denial of landlord's title; 

(m) for using the land in a manner which makes it unfit for use as 
dwelling house ; 

(iv) for breaking any condition of a written lease on breach of 
wdiich the landlord has the right to re-enter; 

(i?) for making a burial ground or a place of jjublic worship on 
the land or making any endowment thereof which makes 
the land inalienable; and 

(rt) if the land is required by the landlord for his own purposes or 
for a scheme for improvement of the locality on payment of 
the market value of the leasehold as compensation. 

But sucli tenant would be liable to pay enhanced rent up to the 
limit of the rate at which lands with similar advantages are let out at 
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the (late of the enhancement, provided that there should be no enhance- 
ment within ten years of the last enhancement. Such tenants should 
not have' the right to transfer their leases without the consent of the 
landlord or in the alternative, the landlord should have the right to 
pie-empt at the market price to be determined by court. 

The benefit of non-liability to eviction of a non-permanent tenant 
should continue only so long as the land is used as the dwelling house 
of iho tenant himself. If the whole or any portion of the land is 
sublet the benefit would cease to apply. 

Where a permanent lease is granted in any case it should be subject 
to restrictive covenants which may be imposed by the landlord for the 
benefit of his own land or lands of other tenants. 


The majority proposals Chapter 111. 


f’arayraph -lo{i)(a ). — 1 shall now proceed to deal with the proposals 
of the majority report, that is except tenancies for one year all such 
leases should he made permanent, heritable and within limits, 
transferable. 

1. My first criticism of this proposal is that I do not understand 
the expression “used or held for residential purposes”. I can 
understand a proposal to give special consideration to tenants actually 
using the land as their homestead. But such claim to special considera- 
tion does not and cannot extend to land taken for residential purposes 
but not used for such purposes. A man who took a lease with a remote 
intention of building a house to live in but has since boon using it to 
stack manure for instance is not entitled to any special consideration. 

2. Then again a lease “for residential purposes” is too wide an 
expression. A man who takes a lease for erecting a bustee to be let 
out to tenants who will live there has taken a lease for “residential 
purposes". 1 do not imagine that my colleagues contemplate that such 
tenants would come under the special protection, having regard to the 
fact that they propose to cut out subletting altogether. If 1 am right, 
then the expression should be not “used or held for residential 
purposes” but only “used for the residence of the tenant”. 

3. My colleagues have not chosen to assign any reason for their 
proposals. There is nothing in the earlier part of the report which lays 
the foundations of any justification of such confiscatory proposals. 
What ground of general hardship is there in the present conditions by 
reason of which a tenant who has taken a lease for two or three years 
without selami or on a small selami must forthwith he converted into a 
permanent tenant. 

The absurdity and inequity of the proposal stares one in the face and 
it is surprising that my colleagues have chosen to make it without 
assigning any reason for such astounding suggestions. 

4. I can understand a plea for protecting tenants who have long 
had their dwelling house on the land from eviction. But it is possible 
to give such protection without going to such absurd lengths. 

(/) In the first place the length of possession which should entitle a 
tenant to such protection should not be so ridiculously small as just 
more than a year. I should say that it would be reasonable to give such 
protection only to tenants who have held the land from before 1882. 



29 


For, since 1882 the law has been very definitely codified and all who 
have come in since then have come with their eyes wide open. 

In any case the length of residence to qualify a tenant for special 
consideration should not be less than 20 years. A tenant of agricul- 
tural land does not ordinarily get occupancy right by less than 12 years' 
possession. The tenants of non-agricultural land should not get special 
protection by residence less than that period at least. 

(//) Secondly, the only protection needed is protection from 
eviction. That is the only tiling we have been called upon to advise 
on. There is no reason why the tenants should, in addition, be given 
a permanent transferable right. 

I have indicated above the exact protection from eviction that 
should he given to tenants who have been long on the land. They will 
have permanency in the sense of non-liability from eviction except on 
particular contingencies and their leases would be heritable. Hut they 
would he liable to enhancement of rent by ;i judgment of a court with 
reference to prevailing rate of rent. 

(Hi) As regards transferability, the provisions of the Transfer of 
Property Act are adequate. Under section 108 of the Act leases are 
transferable in the absence of a contract to the contrary, and under 
section 10 of the same Act any condition restraining transfer would be 
void except a condition for the benefit of the landlord. These provi- 
sions are enough to give the lessee full protection of his right to transfer 
except where by contract he has bound himself not to transfer by a 
covenant by which the landlord is given the right to re-enter on such 
transfer. There is no reason why such a voluntary agreement should 
not he enforced and, if it is not voluntary but made under coercion or 
undue influence it can he legally avoided. 

(/>) The question of transferability stands on a quite different 
footing from that of immunity from eviction. It may be a hardship in 
some cases to turn out a man from the land where he is living, but is it 
hardship to take the land from him if he does not want to live there 
any longer? The considerations upon which he may he given a right 
to recover part of the value he has paid for it, in that case, are entirely 
different from those which will govern the question of non-ejectability . 
In such a case the fact that the tenant by his contract has given up the 
right to transfer which the law gives him would be a material factor to 
consider. As we are precluded by the terms of reference from consider- 
ing this altogether independent question, the suggestions in the report 
regarding transferability are out of place. 

(v) I do not pretend to understand the provision in paragraph 
35 (t) ( e ) giving a right of pre-emption to a co-sharer or neighbour. 
The only person who should have a right of pre-emption is the landlord 
who is interested in keeping out undesirable tenants. 

(vi) Nothing is said in the report about the rent. Even if the 
tenancy is made permanent it should be expressly understood that rent 
would be enhancible up to the prevailing rate. 

5. There is not a vestige of reason for the provision in paragraph 
35 (i) (<?). Reference is made to the English Landlord and Tenant 
Act, by section 5 of which a right to renewal arises only under special 
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circumstances. Hut. ilie phrasing 1 of this clause implies that the holder 
of a lease for a limited period will always be entitled to renewal. 
Besides the English Act is adjusted to English conditions and relates 
to residential and business houses more than to vacant land and condi- 
tions of land-holding here are very different from those in England. 


B usin ess leases . 

In paragraph -3(1 recommendations have been made in respect of 
land taken for business. My colleagues apparently recognise that 
lands taken for purposes of business stand on a totally different footing 
from lands where the tenants live. So they have made no suggestion 
that they should he permanent. They have only suggested that they 
should be heritable and transform ble. But the recommendations made 
do not make the position any clearer with regard to Uie only point 
with which we are concerned, viz., their liability to ejectment. These 
tenancies are obviously not to he permanent. It so, what is to be their 
duration? Transfer or inheritance if allowed would be effective only 
during the duration of the lease. If the lease is for a fixed period 
there is no difficulty. But if it is not, then what is the duration? 

1 suggest that such leases should be terminable on six months' 
notice or upon perversion of user or non-user. With regard to transfer 
ui inheritance, 1 would agree with the suggestions of the majority, 
provided the tenancies are made terminable as above stated. 

With regard to leases referred to in sub-paragraph (h) in my 
opinion, no legislation is necessary. They will be governed by the 
Transfer of Property Act. 

So too with regard to the class in sub-paragraph (a ) the provisions 
of the Transfer of Property Act or the contract as the case may be will 
apply. 

With regard to the cases in clause (d) I have no objection to their 
having the right of renewal subject to the conditions and limitations of 
section 5 of the English Landlord and Tenant Act. 

It strikes me as illogical however that while the majority are so 
solicitous to safeguard the right to continue in the case of tenants w*ho 
have deliberately taken a lease for a limited term, apparently because 
they thought it most advantageous, they do not make any similar 
provision against ejectment in the case of tenants of classes referred to 
in sub-paragraphs (a), (b) and (c) of this paragraph, who are tenants 
who took leases for an indeterminate period but may have been holding 
them for twenty, thirty or even sixty years. Heritability and 
transferability which is all that they have conceded to these tenants 
would not protect them from eviction. 


M anufacturi ng leases . 

My observations made with regard to paragraph 36 of the report 
apply equally to the leases referred to in paragraph 37. 
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Other leases. 

With regard to paragraph 88, T do not think that lenses for purposes 
other than residence, business manufacture or religious purposes are 
entitled to any special protection. 


Con t ract inf / on t . 

No case has been made out for the suggestion in paragraph 88 for 
preventing tenants from contracting out of the statute. The tenants 
we are dealing with are not as a rule helpless creatures like poor 
peasants but are, as a rule, substantial and intelligent men quite 
capable of taking care of their own interest. A millionaire may take a 
lease of land for residence manufacturing commercial or mining 
purposes. What sense is there in preventing him from giving up some 
of the rights under the new law for which he does not care in considera- 
tion of his getting other concessions which ho may consider more vital. 
For instance, a big corporation may take a twenty years’ lease of lands 
for working a quarry or a mine which they expect would be completely 
exhausted in twenty years. Why should they not have the right to 
give up their right to renewal which they do not value, for a right to 
tap water power from a source in the landlord’s estate to which he 
would not be otherwise entitled? 1 agree to the suggestion to give to 
tenants all rights of user necessary or incidental to the use of land for 
the purpose of the lease, hut this right should he carefully limited, so 
as not to enable the tenant to commit waste or make the land unsuit- 
able for proj>er uses. 


Special eases. 


In paragraph 41 the majority agree that exceptions may be necessary 
in favour of leases granted by industrial undertakings of lands not 
immediately required for the industry. It is surprising that they do 
not consider that other parties than industrial undertakings may have 
to be similarly protected. Take the case of a man who has taken land 
in a town to build a house for himself when lie has collected enough 
money for the purpose. In the meantime he has lot it out on temporary 
lease to another who has built a thatched house on it. Tf the recom- 
mendations of the majority are given effect to without an exception in 
liis favour, lie w T ill find, by the time that he has the money to build with, 
that his sub-tenant is a permanent lessee who cannot be turned out. 
Cases like these would be so many and so various that no general 
exceptions would cover all such cases and if they do, the exceptions 
would virtually extinguish the rule. 

The multitude of such cases are one of the strongest arguments 
against the drastic proposals made by the majority. The effect of the 
proposals, apart from their being unwarranted invasions on proprietary 
rights, would be to cause widespread hardship to small land-owners of 
n on-agricultural land, who are a large numerical majority which will 
far outweigh the largely fictitious grievances of non-agricultural 
tenants which the evidence before us has shown in most cases to be 
imaginary or at least infinitesimal in quantity. 

a 
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The ony sensible and reasonable suggestions therefore, which, to 
my mind, would give all the relief necessary to the tenant without un- 
justifiable confiscation of landlord’s rights are those which I have 
ventured to make. 


Retrospective operation . 

The retrospective operation sought to be given to the proposals in 
paragraph 41 of the majority report is, in my cfrinion, wholly unjusti- 
fied. Least of all is such operation justified where landlords have, on 
the faith of the existing law gone to the trouble and expense of litiga- 
tions, some of which may now be pending in second appeal and in 
which no conceivable circumstances of hardship may exist. 



GOVERNMENT OF BENGAL 


Revenue Department. 

Land Revenue. 

RESOLUTION No. 151T91i.lt. 

Calcutta , the 1st August 1938. 

The Governor is pleased to appoint a Com mil tee composed of the 
undermentioned gentlemen to investigate the rights of the tenants of 
noil-agricultural lauds in the province and to make recommendations 
as to. what can! be done to protect the. tenants from eviction at the will 
of the landlords: — 

(1) Member, Board of Revenue, Bengal, President (ex-officio). 

(2) Maulvi Abdul Latif Biswas, M.L.A. 

(3) Mr. Md. Mohsin Ali, M.L.A. 

(4) Haji Saiiruddin Ahmed, M.L.A. 

(5) Maulvi M oh /aid din Ahmed, M.L.A. 

(6) Mr. Abdul Karim, M.L.A. 

(7) Khan Sahib Abdul Hamid Chowdhurv, M.L.C. 

(8) Khan Bahadur Md. Ibrahim, M.L.C. 

(9) Mr. Banku Behari Mon dal, M.L.A. 

(10) Balm Dehen dra Nath Das, M.L.A. 

(11) Maharaja Sushi Kanta Acliarjva Chowdhurv of Muktagachha, 

M.L.A. 

(12) Dr. Radha Binode 3 > al , M.A., D.L. 

(13) Khan Sahib Hamiduddin Ahmed, M.L.A. 

(14) Land Acquisition Officer, 24-Parganas (ex-officio), who will 

also act as Secretary to the Committee. 

Ohdkr. — O rdered that the resolution be published in the “Calcutta 
Gazette’’ and copies thereof forwarded to the President and Members of 
the Committee. 


N. Y. H. SYMONS, 
Secretary to the Government of Bengal . 


ADDENDUM. 

No. 25251L.R. — 30th November 1938. — In resolution No. 15179- 
L.R., dated the 1st August 1938, published in the “Calcutta Gazette, 
Extraordinary” of the 2nd idem appointing a Committee to investigate 
the rights of the tenants of n on-agricultural lands in the province and 
to make recommendations as to what can he done to protect the tenants 
from eviction at the will of the landlords, insert the name of 
Dr. Mafizuddin Ahmed, M.L.A. (Bogra North Constituency) as a 
member. 


N. Y. H. SYMONS, 

Secretary to the Government of Bengal, 



RESOLUTION No. 10471L.R. 


Calcutta, the 12th November 1940. 

Tn partial modification of resolution No. lf)179L.R., dated the 1st 
August 1908, jmblislied in (lie “Calcutta Gazette, Extraordinary” of 
llie 2nd idem, as supplemented by Addendum No. 2f)251L.R., dated 
the dOtb November 1 ! > ■' 5 8 , published at page 2(ifi9 of Part I of the 
“Calcutta Gazette” of the 8th December 1988, the Governor is pleased 
to appoint Air. E. N. Blaudy, C.S.T., C.I.E., I.O.S., Chief Secretary 
to the Government of Rental, as Ch airman of the Committee, to investi- 
gate the rights of the tenants of noil-agricultural lands in the Province 
and to make recommendations as to what can be done to protect the 
tenants from eviction at the will ol‘ (lit 1 landlords, with effect foam the 
14th October 1940, vice Member, Hoard of Revenue, Bengal (ex- 
officio). 

Oiidkii. — Ordered that flit* resolution be published in the “Calcutta 
Gazette” and copies thereof forwarded to the members of the 
Committee. 


B. R. SEN, 

Sci'rclari/ to the Government of Bengal. 
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APPENDIX A. 


A Summary of the Answers to the Questionnaire. 


Question 1 . — -How 

are non-agricultural 
tenancies created in 
the locality within 
your knowledge ? (i) 

To what extent non- 
agricultural lands are 
held hy tenants (a) 
who come under the 
purview of section 182 
of the Bengal Tenancy 
Act and (b) who do not 
come under that cate- 
gory . (ii ) W heth er , 
and, if so, to what 
extent the protection 
in case of (a) hy sec- 
tion 182 of the Bengal 
Tenancy Act is in- 
sufficient? (m) To 
what extent the 
tenancies in category 
(b) are held under 
written leases or with- 
out any lease? 


The answers supply valuable information 
as to the conditions prevailing in the differ- 
ent parts of the province in regard to non- 
agricultural tenancies. It is generally 
agreed that non-agricultural tenancies in 
rural areas largely come within the purview 
of section 182 of the Bengal Tenancy Act 
whilst those in municipal areas are governed 
hy the ordinary law of property, hy the 
Contract Act and hy the Transfer of Pro- 
perty Act. Non-agricultural tenancies are 
created (a) by written lease, (b) hy verbal 
agreement, (c) hy continuous possession to 
the knowledge of the landlord and ( d ) by 
local custom or usage. In rural areas 90 per 
cint. of the homesteads are held by agricul- 
tural tenants and in urban areas hy non- 
agricultural tenants. The tenancies coming 
under section 182 of the Bengal Tenancy 
Aet enjoy adequate protection from eviction 
hut not from enhancement of rent. In other 
cases, the protection from either is insuffi- 
cient. Tn Itungpore and Tipperah 90 per 
cerit. and in other districts 50 to 78 per cent, 
of non-agricultural tenancies are held under 
written leases. 


Question 2 . — Are 
tenants of non-agricul- 
tural lands liable to 
ejectment at the will 
of the landlord? If so, 
what safeguard do you 
suggest against such 
ejectment? Are such 
tenants actually eject- 
ed so long as they pay 
rent and observe the 
conditions under which 
the tenancies were 
created P 


Kxcept where they hold on written leases, 
tenants of non-agricultural lands are tenants- 
at-will. They are liable to he ejected on the 
expiry of the lease where one exists. The 
safeguards suggested are — (a) that no such 
tenant should be ejected so long as he pays 
a fair and equitable rent and observes the 
conditions of the tenancy, (b) that he should 
he ejected only hy the decree of a competent 
Court and ( c ) that he should be paid by the 
Court adequate compensation for any loss or 
damage suffered hy him for removal, for 
structures built by him at his own expense 
and for loss of income, if any, consequent on 
removal. 


Question 3 . — Is any 
permanent or quasi- 
permanent right ac- 
quired by tenants in 
non-agricultural lands ? 


A permanent or quasi-permanent right is 
acquired hy tenant hy contract, hy operation 
of law or by long possession combined with 
inheritance transfer and erection of perma- 
nent structure*. Some districts report that 
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If so, under what con- 
ditions? By contract, 
by local usage, l>y the 
operation of law, if 
any, or by long posses- 
sion ? 


Question 4. — (i) How 
is th e 1 en an t e j ee ted ? 
Is any formal notice 
to quil necessary? If 
so, how many days’ 
previous notice is 
given ? 

( ii ) To what extent 
have tenanls been 
ejected to your know- 
ledge for building 
houses on their lands? 


Question J. — Has 
any tenant been eject- 
ed who lias acquired 
permanent right in 
the land by contract, 
customs and otherwise? 
If so, why and how 
has he been ejected? 

Question (i . — What 
is ilie average rate of 
rent per acre of land 
of each class and how 
does it compare with 
the value of the land, 
i.e its market value 
in voluntary sale? 


permanent right is never acquired expect by 
a written contract and on payment of a 
premium or salami. W here the origin of the 
tenancy is not known long possession and 
fixity of rent confer permanent right on the 
tenant. Permanent right in the land is 
inferred when a tenant has pucca structures 
on it. 

A tenant is ejected by a formal notice to 
quit and in the event of non-compliance with 
the notice, by a suit. Generally fifteen days’ 
notice is given hut in municipal areas and in 
tin* case of year-to-year leases one month's 
and six months’ notices are respectively 
given. 

In very few cases tenants are ejected for 
building houses on their lands. In the 
rlamalpur subdivision the tenant has to pay 
a salami for permission to erect a house. 
For using the land in a manner foreign to 
tlu* purpose of the tenancy, the tenant is 
ejected, e.g., for building a house on land 
expressly let out for a brick-field. The pur- 
pose of the tenancy can however he changed 
on payment to the landlord of a salami to he 
determined by him. 

Tenants who have acquired permanent 
rights are not ejected. Only tenants holding 
on conditional leases whose terms have been 
contravened arc ejected. In Jalpaiguri a 
decree for ejectment in such cases is obtained 
but the land is generally re-settled with the 
same tenant on a very high rent. 


In rural areas the rate of rent for non- 
agricultural tenancies varies from Rs. 2 to 
Rs. MO per acre and in urban areas from 
Rs. 15 to Rs. 100. In some cases, i.e., in 
Burd wan it rises to lls. 150 per acre, in 
Rajshahi to Rs. ‘100 per acre and in the 
business centre at (Hiatal to Rs. 400 per 
acre. In Hili, a trading centre in the Dinaj- 
pore district, it ranges between Rs. 250 and 
Rs. M00 per acre. The value of the land is 
generally 20 to 25 times the annual rent. In 
Burdwan it is reported to he 50 times and in 
Dacca 60 times. In the trading centre of 
Hili, it is only 10 times of the rent but in 
Bogra it is reported to be 100 to 200 per cent, 
of the rent per acre. 
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Question 7. — \i\ To 
what extent is the rent 
enhanced at the time 
of renewal of the lease 
or sell lenient with a 
new tenant, after the 
ejectment ol* his pre- 
decessor ? Is the en- 
hancement demanded 
al re lie we. 1 so unfair as 
to force the tenant out 
of the land? What is 
generally the percent- 
age of enhancement at 
tlie end of a term? 

(it) To what extent 
have tenants holding 
non-ugricult ural home- 
steads without a lease 
l)i*i fc n subjected to en- 
hancement of rent and 
in what manner? 


In 50 per cent, of the cases the rent is 
enhanced at the time of renewal of the lease 
or of settlement with a new tenant. The 
enhancement is generally about 12J to 25 per 
cent, of the rent previously paid. No 
enhancement is made during* the currency of 
a lease unless otherwise provided in the 
lease. In Tipperah an enhancement of 200 
to 500 per cent, is demanded on pain of 
eviction, in some districts there is no limit 
to enhancement which is determined accord- 
ing to the financial position of the lessee. In 
others, a salami is paid in lieu of an enhance- 
ment On* a term of years. The rent is also 
tixed in perpetuity. In demanding an 
t nhaneement the object of the landlord is 
generally to have a larger income rather than 
forcing the tenant out of the land unless he 
has incurred displeasure of his landlord or 
the latter wants tin* land for his own use. 


Question S . — What 
is tin* custom in 
your district, subdivi- 
sion or village regard- 
ing transfer of lion- 
agricultural lands? 
Does the landlord 
claim right of pre- 
emption or salami in 
recognition of the 
transfer or mutation 
fee in case of succes- 
sion? flow do the fees 
compare with the 
market value of the 
land ? 


Noil-agricultural tenancies are transfer- 
able. No right of pre-emption is claimed by 
landlord but salami amounting to 10 to 25 
per cent, of the market value of the land is 
charged in recognition of the transfer, 
(ionerally no fee is charged in cases of suc- 
cession but there are exceptions. If the 
salami demanded is not paid the tenant is. 
tin <*ate tied witli eviction. In Darjeeling no 
salami is charged in recognition of transfer 
during the currency of the lease. 


Question 0 , — What 
is the custom or prac- 
tice in regard to en- 
hancement of rent? 
What principle would 
you suggest for deter- 
mining fair rent of, a 
tenancy of non-agricul- 
tural land where the 
land is held (a) as a 
homestead, (b) as a 
shop in a hat, mela or 
bazar or (c) otherwise? 


There is no recognised custom or practice 
about enhancement. It is suggested that the 
following points should be takeu into con- 
sideration in determining fair rent of a 
tenancy of noil-agricultural land : — 

(a) the prevailing rate for similar lands 
with similar advantages in the 
vicinity ; 

(It) the advantage which the tenant 
derives from his land for dwelling 
purposes ; 

(c) the situation of the land; 
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Would you make any 
distinction where the 
structures on the land 
are used for the 
tenants’ own residence 
■or for letting* out? If 
30 , how? 


Question 70 . — How 
has the value of lion- 
agricultural lands 

changed within the last 
ten years where they 
are held permanently 
or for a term of 
years ? 


(d) the expenditure incurred by the 

tenant in making* the land suitable 

for residential purposes; and 

(e) the special conditions and incidents of 

the tenancy. 

In determining fair rent for uon-agricul- 
tural land held as a shop, the following* points 
are suggested for consideration: — 

(a) the site of the shop ; and 

(b) the advantage derived from the land 

from the point of view of business. 

Some suggest that the land used by the 
tenant himself for dwelling purposes should 
pay a lower rent than that used for the pur- 
pose of letting. Others would make no dis- 
tinction between the two classes. S'ome 
suggest that a purely non-agricultural home- 
stead should pay 50 per cent, more rent than 
an agricultural holding. 

It is also suggested that the rent should be 
1 to 2 per cent, of the value of land and 
should not exceed 4 per cent, and that the 
enhancement should never exceed 25 per cent, 
of th existing rent. 

The value of non-agricultural lands is 
reported to have come down in rural areas by 
10 to 50 per cent, owing to the economic 
depression but to have increased in urban 
areas by 50 to 100 per cent. In Tipperah an 
enormous increase in value is reported. This 
is an index of the growing predilection of the 
people for urban life. 


Question 11 . — Are 
non-agricultural lands 
attached or sold in 
execution of decrees 
for debt of tenants? 
If so, w r hat remedy has 
the landlord against 
such attachment or 
sale where the tenants’ 
right is not perma- 
nent? 


Non-agricultural lands are sold or attach- 
ed in execution of a decree for debt of the 
tenant. The landlord does not recognise the 
auction purchaser and can eject him. But 
the purchaser generally settles the case with 
the landlord on payment of a salami or 
higher rent or both. In the case of tenancies 
held for a term of years the purchaser steps 
into the shoes of the out-going tenant and is 
bound by the terms of the lease. The land- 
lord generally does not interfere in such 
cases. 


Question 12 . — In Where leases are determined for breaches 

cases where leases are of condition, the landlord either demands by 
determined for breaches a notice a monetary compensation or files a 
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of conditions does the 
landlord give the 
tenant notice of the 
breaches demanding 
monetary compensa- 
tion and calling upon 
him to remedy it, if 
remediable ? Does the 
Court give the tenant 
relief if he has en- 
deavoured to comply 
with the notice ? 
Where the determina- 
tion of the lease is 
effective what remedy 
has the sub-tenant or 
mortgagee ? 


suit for the ejectment of the tenant. If the 
tenant agrees to pay the compensation the 
tenant is allowed to stay on and the Court 
gives him relief. In a case for ejectment the 
landlord sometimes makes the sub-tenant, or 
mortgagee, or both, parties and demands a 
wholesale ejectment. The sub-tenant or 
mortgagee has no remedy against the superior 
tenant or mortgagor in the enjoyment of the 
land, but the mortgagee can bring a suit 
against the mortgagor for the realisation of 
the mortgage money 

Tenants holding lands purely for purposes 
of business or trade are reported to be sub- 
jected to greater harassment than other 
classes, particularly if they are men of means. 
Any breach of condition of the lease is seized 
with alacrity as an occasion for a substantial 
enhancement of rent which is also demanded 
and enforced at the end of every term. 
Although they pay the highest rent they are 
reported to he the worst sufferers. 


APPENDIX B. 


A Summary of the Reports on Non- Agricultural Lands. 


A special record-of -rights of non-agricul- 
tural lands in the five places selected by the 
Non-Agricultural Lands Committee has been 
prepared. The details of area are given 
below : — 


Names of places. 

Total area 
of village. 

Area govern- 
ed by the 
Transfer of 
Property 
Act. 

Area govern- 
ed by 
section 182 
of the 
Bengal 
Tenancy 
Act. 


Acre. 

Acre. 

Acre. 

Diamond Harbour 

615 25 

62*50 

7*75 

Hlngalganj 

1,211 *58 

3*83 

42 *51 

Hill 

671 -20 

78*78 

40 *12 

Bhalrab 

621 -83 

30-85 

13 -44 

Comilla (part) 

312 *36 

202 18 

8*60 

Total 

8,432 *22 

477*14 

121 *42 
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Question 1 . — How 
are non-agricultural 
tenancies created in 
the locality within 
your knowledge? ( i ) 
To what extent non- 
agricultural lands are 
held by tenants (a) 
who come under the 
purview of section 182 
of the Bengal Tenancy 
Act and (b) who do not 
coiuc under that cate- 
gory? (ii) Whether, 
and, if so, to what ex- 
tent the protection in 
case of (a) by section 
182 of the Bengal 
Tenancy Act is insuffi- 
cient? (Hi) To what 
extent the tenancies in 
category (b) are held 
under written leases or 
without any lease? 


It is apparent that in towns non-agricul- 
tural lands predominate. In villages the 
proportion of non-agricultural lands is 
small. 

The answers to the questionnaire as culled 
from the record-of-rights and reports based 
thereon are now summarised below 7 : — 

Question 1. — Non-agricultural tenancies are 
created by verbal contracts, by written leases, 
by unregistered amalnamas and in excep- 
tional cases by continued possession to the 
knowledge of landlord. In the last-mentioned 
cases, histories of the tenancies are not trace- 
able. As a rule such tenancies are created by 
written leases, registered or unregistered, and 
permanent rights are invariably created by 
written documents. It has been found in 
Com ill a that long possession in lands con- 
taining pucca buildings has conferred perma- 
nent rights. Temporary tenancies have been 
made permanent on payment of salami and 
execution of leases. 

It has been found that tenancies governed 
by section 182 of the Bengal Tenancy Act 
do not, as a matter of fact, enjoy the protec- 
tion afforded by law. The tenants holding 
such tenancies do not know 7 their rights and 
the landlords treat them as ordinary non- 
agricultural tenants and give them rent- 
receipts in the same form as in the case of 
the latter. It has also been found that 
tenants holding agricultural land as settled 
raiyats of the village were recorded in a few 
cases in the last settlement operations as 
basat dakhalkar or chandina dakhalkar 
tenants. Where a settled raiyat of a village 
or adjoining villages has a shop in his house, 
he is deprived of permanent rights by the 
landlord and treated as a non-agricultural 
tenant. 

For the purpose of residence 90 to 95 per 
cent, of non-agricultural tenancies have been 
created by written leases. But for the pur- 
pose of trade or non-agricultural pursuits 
oral leases used to be freely resorted to 
before. Now the tenant demands at least an 
amalnaina without relying on verbal assur- 
ances of landlords. In the case of castes of 
migratory habit, such as Bagdis, Hadis, etc-., 
oral contracts are resorted to and they are 
ejected easily without notice. 
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Question 2 . — Are 
tenants of non-agricul- 
tural lands liable to 
ejectment at the will 
of the landlord ? If 
so, what safeguard do 
you suggest against 
such ejectment? Are 
such tenants actually 
ejected so long as they 
pay rent and observe 
the conditions under 
which the tenancies 
were created? 


Question 2. — Noil-agricultural tenancies 
fall into the following classes : — 

(1) Ordinary dak ha lk ur tenancies (for 

residence and business, basat and 
chandina) having no permanency or 
fixity of rent. 

(2) Ordinary duklialkur tenancies where 

by written agreement erection of 
permanent structures is allowed on 
payment, of salami. 

(*l) Permanent noil-agricultural tenancies 
held on periodically enhuneeable 
rent (tokshishi taluks) the landlord 
reserving the rights of pre-emption, 
and tlie tenant being required to 
erect buildings of specified values- 
within a stated period. 


^4) Non-agricult.ural tenancies held in 
permanent rights in all respects, 
(kayemi patni taluk, mosliakkashi 
taluk, merasli, maurasi, mokarari 
taluk, kayemi niskar taluks). 


Tenancies of class (1) are held generally for 
a term varying from one to five years or 
more. The year to year tenants are treated 
by landlords as hirers (bliaratias) even where 
the structures have been built by the tenants 
at their own expense. There are cases where 
tenants hire rooms in buildings built by land- 
lords on payment of high salami and on 
agreement to pay a monthly rent as long as 
they will carry on business there. When 
they close down their business, they sell their 
rights to in-coming hirers, and thus re- 
imburse themselves partly or wholly of the 
salami they paid at the time of entry. 

Where the tenancy is held for a term of 
years or from year to year, the tenant is liable 
to ejectment on the expiry of the term. 
Where the tenancy is created by an amalnama 
which hardly, if ever, specifies the term, or 
by a verbal lease, the tenant is liable to be 
ejected in spite of his paying rent and 
observing the conditions of the tenancy on 
the ground that a non-agricultural (chan- 
dina) tenant is a tenant-at-will. Where the 
tenant holds on a permanent written lease, he 
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is not liable to ejectment. The tenant is 
ejected for the following reasons: — 

(1) that the landlord wants the land 

ostensibly for his personal use, 

(2) that the tenant is an undesirable one, 

(3) that the tenant has broken a condi- 

tion of the lease on the breach of 
which he is liable to be ejected, 

(4) that the tenant has failed to renew the 

lease on the expiry of a term, 

(5) that the tenant has refused to pay 

salami or enhancement of rent fixed 
by the landlord at the time of re- 
newal, 

((>) that the voluntary or auction- 
purchaser of the tenancy has refus- 
ed to pay salami for recognition, 

(7) that the tenant has refused to pay 

higher rent on the ground of increase 
of his income, 

(8) that the tenant holds a large quantity 

of land at a low rent near a hat or 
market, 


The safeguards suggested against eject- 
ment are as follows : — 

(1) that no tenant should be ejected so 

long as he pays a fair and equitable 
rent and observes the conditions of 
the tenancy, 

(2) that a tenant should be ejected only 

by the decree of a competent court, 

(3) that the tenant should be given by the 

landlord adequate compensation for 
any loss sustained by him in conse- 
quence of the ejectment, 

(4) that the tenants should have the 

indefeasible right to build houses of 
any kind on any land for the purpose 
of trade or residence in bazars and 
towns, without the necessity of con- 
verting the tenancy into chandina. 
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Question 3 . — Is any 
permanent or quasi- 
permanent right ac- 
quired by tenants in 
non-agricultural lands? 
If so, under what con- 
ditions? By contract, 
by local usage, by the 
operation of law, if 
any, or by long pos- 
session ? 


Question 3. — A permanent or quasi- 
permanent right is acquired in non-agricul- 
tural land only by a registered instrument. 
Acquisition of such rights by long possession 
or by inheritance, transfer or erection of 
pucca buildings is rather an exception than 
a rule. At every recognition or mutation the 
tenant is compelled to execute a fresh lease 
to nullify the right, if any, acquired by long 
possession, etc. 

In Hili some tenants who were in long 
possession of old chnndina holdings recorded 
in the record-of -rights as such have been 
ejected by a recent decree of the civil court. 
In Coniilla such tenants have not been eject- 
ed by the Tippera Raj. In Hingalganj perma- 
nent right is never conferred or acquired. A 
lease for an unlimited period has been found 
in practice to confer permanency without 
fixity of rent or transferability. A tenant 
can, by virtue of a written lease, erect pucca 
buildings for the purpose of safety but does 
not acquire permanent rights unless they are 
expressly conferred. In Bhairab Bazar and 
Comilla permanent rights are inferred from 
long possession of non-agricultural tenancies 
of unknown origin containing pucca struc- 
lures and held at unvarying rents from time 
immemorial. Chandina and basat dakhal- 
kar holdings, thirty to sixty years old, are 
generally considered permanent without 
transferability. 


Question 4 . — 

How is the tenant 
ejected ? Is any for- 
mal notice to quit 
necessary? If so, how 
many days’ previous 
notice is given? 

(ii) To what extent 
have tenants been eject- 
ed to your knowledge 
for building houses on 
their lands? 


Question 4 . — A non-agricultural tenant 
with permanent rights in all respects is not 
ejected. A tenant with temporary rights is 
first summoned to the landlords’ kutchery 
and asked to vacate the holding. In case of 
non-compliance he is served with a notice to 
quit in fifteen days in the case of ordinary 
chnndina tenants and in a month in the case 
of merchants of means. In the case of big 
towns and hats a month's previous notice is 
invariably given. In Comilla one month’s 
notice is given in the case of year to year 
tenants also. 

Hardly is any tenant ejected for building 
houses on his land. In Bhairab Bazar a 
tenant was sued for building a jute godown 
on agricultural land, but a compromise was 
effected on payment of Rs. 1,000 as salami 
for 2 bighas of land and enhancement of the 
annual rent from Rs. 44 to Rs. 156. 
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An agricultural tenancy can be partly or 
wholly converted into a n on-agricultural one 
on payment of salami or enhanced rent or 
both. 


Question 3 . — Has 
any tenant been eject- 
ed who lias acquired 
permanent right in 
the land by contract, 
customs and other- 
wise? If so, why and 
how has he been eject- 
ed? 


Question ft . — What 
is the average rate of 
rent per acre of land 
of each class and how 
does it compare with 
the value of the land, 
i.e., its market value 
in a voluntary sale? 


Question 3. — As already mentioned, a non- 
agrieultural tenant with full permanent 
rights lias never been ejected. But there are 
different kinds of permanent tenancies wdiere 
permanency is hedged in with conditions. 
In case of breach of such conditions, the 
tenant is ejected (ride under question ft). 


Question 6 . — In the case of noil-agricul- 
tural tenancies the rate of rent, per acre varies 
as follows: — 

Hingalganj — from Its. 25 to Ks. 750. 

Diamond Harbour — from Its. 5 to Its. 395. 

Hili — from Its. 5 to Its. 7(H). 

Bhairab Bazar — permanent holding — from 
Its. 4 to Its. 1,200. 

Bhairab Bazar — temporary — from Its. 6-4 to 
Its. 1,000. 

Comilla — permanent — from As. -9-7 to 
Its. 1,000. 

Comilla — temporary, ehandina and basat — 
from Its. ft-2 to Rs. 1,066. 

The average rate of rent per acre is as 
follows : — 



Bs. 

Hingalganj 

... 291 

Diamond Harbour 

... 90 

Bhairab Bazar — permanent 
ings 

hold- 

... 227 

Bhairab Bazar — temporary 
ings 

liold- 

... 490 

Comilla — permanent holdings 

... 202 

Comilla — temporary holdings 

... 181 

Hili — permanent holdings 

... 228 

Hili — temporary holdings 

... 126 
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Where a non-a^ricultural tenancy is held 
directly under a proprietor the rate of rent is 
much lower than where it is held under a 
tenure-holder. 

It is found that the rent payable for a 
non -agricultural tenancy has nothin**: to do 
with its market value. There is no fixed 
connection between the two and the landlord 
tries to fret as much rent as lie can in parti- 
cular cases. In Diamond Harbour and Hili 
the market value of land is 100 to 200 times 
the rent, in Bhairab Bazar 70 to 75 times 
and in exceptional cases 210 times; in Comilla 
it is 200 to 200 times, the average market 
value in the case of permanent holdings 
being 200 times the rent and in the case of 
temporary holdings 50 times. 


Question 7. — (i) To 
what extent is the rent 
enhanced at the time 
of renewal of the lease 
or settlement with a 
new tenant after the 
ejectment of his pre- 
decessor? Is the en- 
hancement. demanded 
at renewal so unfair as 
to force the tenant out 
of the land? What is 
generally the per- 
centage of enhance- 
ment at the end of a 
term ? 

(ii) To what extent 
have tenants holding 
non-agriculturnl home- 
steads without a lease 
been subjected to en- 
hancement of rent and 
in what manner? 


Question 7 . — In the town of Comilla rent 
is invariably enhanced at the time of renewal 
of lease or re-settlement of chaudina and 
hasa t dakhalkar holdings. In Bhairab Bazar 
the leases are given for indefinite periods and 
re-settlement at enhanced rents are made at 
the will of the landlord. That is also the 
case in Hingalganj. In Diamond Harbour 
there has been no enhancement of rent for 
the last thirty years in the khas mahal, but 
some enhancement in the permanently- 
settled estates. In Hili there was a general 
enhancement in 1330 B.S. and stray enhance- 
ments in cases of surrender or ejectment. 

The enhancement varies from 10 to 100 
per cent, of the original rent. In exceptional 
cases it is 430 to 500 per cent, in Ilili and 
Comilla. No enhancement has been made 
during the currency of leases except in Hili. 
In some cases there was no reasonable limit 
as in the case of Bhairab Bazar where a rent 
of 13 annas 0 pies was enhanced to Rs. 102-8 
after conversion of an agricultural holding 
into a lion-agricultural one, besides a salami 
of Rs. 700 paid by the tenant for 0*58 acre 
of land. The extent of enhancement is often 
determined by the landlord in consideration 
of the urgency of settlement and financial 
resources of the lessee. Rent is fixed in per- 
petuity where the tenant has acquired perma- 
nent rights as in the erase of madhvasattwa 
chirasthayi mokarari tenures, kavemi patni 
taluks, kayemi taluks, masukkashi taluks, 
kayerai mirasli, etc. Tn the case of takshishi 
taluks of Comilla the rent is enhancible 
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every thirty years. The object of the 
enhancement is to have a larger income 
rather than to force the tenant out of the 
land. Instead of quitting the land the 
tenants have invariably submitted to enhance- 
ment. 

There is no fixed rule about the percentage 
of enhancement at the end of a term, lands 
held with or without lease making no differ- 
ence. 


Question 8 . — What 
is the custom in your 
district, subdivision 
or village regarding 
transfer of non -agricul- 
tural lands? Does the 
landlord claim right of 
pre-emption or salami 
in recognition of the 
transfer or mutation 
fee in case of succes- 
sion? How do the fees 
compare with the mar- 
ket value of the land? 


Question 9 . — What 
is the custom or prac- 
tice in regard to en- 
hancement of rent? 
What principle would 
you suggest for deter- 
mining fair rent of a 
tenancy of non-agri- 
cultural land where 
the land is held (a) as 
a homestead, ( b ) as a 
shop in a hat, inela or 
bazar or (c) otherwise? 
Would you make any 
distinction where the 
structures on the land 
are used for the 


Question 8 . — As a rule, permanent non- 
agricultural tenancies are heritable and trans- 
ferable without landlords’ consent. In the 
case of certain taluks of Com ilia the trans- 
ferrer simply notifies the transfer by a 
notice to the Tippera Raj. Temporary non- 
agricultural tenancies are also heritable and 
transferable, but in every case of transfer 
the transferee is required by the landlord to 
execute a fresh lease agreeing to pay salami 
and enhancement of rent. Tenants have been 
found to hold the same land for three genera- 
tions without executing a fresh lease, no fee 
being charged in the case of succession by in- 
heritance and the tenancy continuing to stand 
in the name of the original tenant in the land- 
lord’s sherista. In the case of a transfer 
salami equal to a quarter of the value paid is 
charged lor recognition of the in-coming 
tenant who is, however, recognised as a new 
lessee, the transfer being totally ignored. In 
case of non-payment of salami the tenant fails 
to obtain recognition and is sued for eject- 
ment but eventually makes it up by a com- 
promise. 

Question 9 . — There is no recognised prac- 
tice or custom regulating enhancement of 
rent. Only in the town of Comilla are leases 
of temporary n on-agricultural tenancies re- 
newed every five years, the rent being 
customarily enhanced by 12£ per cent, at 
each renewal. In this way the rent of a 
tenancy which was originally 1.1 annas 6 
pies has come to Rs. 24 by successive enhance- 
ments. In other sheristas, enhancement is 
made at the will of the landlord. 

The following points are siiggested for 
consideration in determining fair and equit- 
able rent of agricultural homestead lands : — 

(1) The rents paid for similar lands with 
similar advantages in the vicinity. 
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tenants’ own residence (2) Situation of the land, vicinity to the 
or for letting out? If main road, road frontage, etc. 

(3) The suitability of the land as a resi- 

dential site. 

(4) Improvement, if any, made by the 

tenant or landlord. 

(5) Special conditions of the tenancy such 

as permanency, fixity or otherwise 
of rent, transferability, etc. 


It is also suggested that in determining 
fair rent of a holding used for shopB, 
godowns, etc., the following points should be 
taken into consideration: — 

(1) The suitability of the land from the 

point of view of business. 

(2) The suitability of the land both for 

business and residence. 

(3) The condition of the hat at the time 

of inception of the tenancy compar- 
ed to its condition at the time of 
fixing the fair rent. 

(4) Improvement, if any, made by the 

tenant or landlord. 

(5) Any action of the landlord, such as 

shifting of an important portion of a 
hat which is detrimental to the 
interests of the tenant and affects 
his income. 


Improvement of business or income of the 
tenant caused by his own efforts should not 
be a plea for enhancement of rent. 

The land used by the tenant for his own 
residence should bear a lower rent than 
that used exclusively for letting out. 

Purely non -agricultural land should pay 
rent 50 to 200 per cent, higher than the rent 
for agricultural land according to situation 
and other advantages. 

It is suggested that the rent should be 
ordinarily one half per cent, of the value of 
land in towns and bazars and should never 
exceed one per cent. This is the general 
opinion in the area visited by the Kanungo. 
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Question 10 . — How 
has the value of 
noil-agricultural lands 
changed within the 
last ten years where 
they are held perma- 
nently or for a term of 
years ? 


Question 11 . — Are 
non-agricultural lands 
attached or sold in 
execution of decrees 
for debt of tenants? 
If so, what remedy has 
the landlord against 
such attachment or 
sale where the tenants’ 
right is not perma- 
nent? 

Question 12 . — In 
cases where leases 
are determined for 
breaches of conditions 
does the landlord give 
the tenant notice of 
the breaches demand- 
ing monetary com- 
pensation and calling 
upon him to remedy 
it, if remediable? Does 
the Court give the 
tenant relief if he has 
endeavoured to comply 
w r ith the notice? 
Where the determina- 
tion of tht' lease is 
effective what remedy 
has the sub-tenant or 
mortffaa’ee ? 


Question 10 . — The value of non-agrieul- 
tural lands has increased in towns and bazars 
by 50 to 100 per cent, but in important 
blocks it has increased by 200 to 500 per cent. 
In Comilla the value of a kani (0-40 acre) 
of paddy land has increased within the last 
ten years from Its. 1,000 to R«. 2,000, such 
lands being in demand for building pur- 
poses. The value varies according to the 
rights and titles attaching to the land. The 
value of land near the hat in Comilla town 
varies this year from Its. 30,000 to Its. 80,000 
per kani. 

Question 11. — Non-agricultural lands are 
sold in execution of decrees for debts of 
tenants. They are freely mortgaged or sold. 
The landlord does not recognize such trans- 
fers and compels the purchasin' to execute a 
fresh lease on payment of salami and agree- 
ment to pay a higher rent. 


Where leases are determined for breaches 
of condition, the landlord either demands by 
a notice a monetary compensation or files a 
suit for the ejectment of the tenant. If the 
tenant agrees to pay the compensation, the 
tenant is allowed to stay on and the court 
gives him relief. In a ease for ejectment the 
landlord sometimes makes the sub-tenant, 
or mortgagee, or both, parties and demands 
a wholesale ejectment. The sub-tenant or 
mortgagee has no remedy against the superior 
tenant or mortgagor in the enjoyment of the 
land, but the mortgagee can bring a suit 
against the mortgagor for the realisation of 
the mortgage money. Hilt in case the tenant 
is ejected, the sub-tenant or the mortgagee 
can and does generally get the land settled 
with him on payment of salami or agreement 
to pay higher rent. 

It is apparent, therefore, that in asking the 
tenants to quit the object of the landlords is 
only to enhance the rent or get a fee or 
salami. There being no law regulating the 
enhancement of rent of non-agri cultural 
lands, the tenant is often asked to quit if he 
refuses to pay enhanced rent. Where the 
parties know r their rights and practices are 
more definite, very little grievance seems to 
exist. 
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Terms of contract. Remarks. 
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the rent falls due for 3 
consecutive years, will be 
liable for eviction. 
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Analysis of Kabuliyat* or Amalnamas executed by ths tsnants in favour of private landlords (District Rangpur). 
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trees or to excavate 
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Ectato of Maharaja Sothi Kanto Acharya Chowdhury of Muktagaeha, Mymonsingh. 
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eviction , »**«**“ ^* * V " 

be realized by selling of struc- 
ture through Court. 
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Analysis of Non-Mokorari Kabulyats for shops in respect of 
lands at Bhairab Bazar. 



Analysis of Non-Mokorari Kabulyats for shops in rospoct of lands at Bhairab Bazar. 
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